
SPECIAL PROCEDURES FOR BUCKMAN DIRECT DIVERSION BOARD MEETING

Attendance: In response to the State’s declaration of a Public Health Emergency, the
Mayor’s Proclamation of Emergency, and the ban on public gatherings in excess of those
permitted in the current Public Health Order, and the need to incorporate technology and
practices to re-institute in-person meetings consistent with the limitations established by
the Order, the Buckman Direct Diversion Board meeting will be conducted virtually.

Viewing: Members of the public may join the Zoom meeting by internet or phone, as
follows:
Internet: To join the Zoom meeting on the internet using a computer, laptop, smartphone,
or tablet, use the following link: https://santafenm-gov.zoom.us/j/99033667439?
pwd=OG1oWlMxSFV3WEVmYWtxcDVFRG9QQT09
Passcode: 950709
Attendees should use the “Raise Hand” function to be recognized by the Chair to speak
at the appropriate time.
Phone: To join the Zoom meeting using a phone, use the following phone numbers and
Webinar ID: US: 1 346 248 7799 - Webinar ID: 872 5196 7896 - Passcode: 950709
Phone attendees should press *9 to use the “Raise Hand” function to be recognized by
the Chair to speak at the appropriate time.
The agenda and packet for the meeting will be posted at
https://santafe.primegov.com/public/portal.
Public Comment: To provide live public comment during the Public Comment section,
you must join the Zoom meeting by internet or phone, as follows:
Internet: To join the Zoom meeting on the internet using a computer, laptop,
smartphone, or tablet, use the following link: https://santafenm-
gov.zoom.us/j/99033667439?pwd=OG1oWlMxSFV3WEVmYWtxcDVFRG9QQT09
Passcode: 950709
Attendees should use the “Raise Hand” function to be recognized by the Chairman to
speak at the appropriate time. Phone: To join the Zoom meeting using a phone, use the
following phone numbers and
Webinar ID: 872 5196 7896 - US: 1 346 248 7799 – Passcode: 950709
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Phone attendees should press *9 to use the “Raise Hand” function to be recognized by
the Chairman to speak at the appropriate time

1. CALL TO ORDER

2. ROLL CALL

3. APPROVAL OF AGENDA

4. MATTERS FROM THE PUBLIC:

To provide a live comment you must join the Zoom meeting by internet or phone, please
e-mail or call Jamie-Rae Diaz, Administrative Manager, Public Utilities,
jldiaz@santafenm.gov, 955-4233 by 1 :00 p.m. the day of the meeting for the meeting
link and/or call in number. To provide written comment please email Jamie-Rae Diaz,
Administrative Manager, Public Utilities, jldiaz@santafenm.gov, 955-4233 by 1 :00 p.m.
the day of meeting, emails must identify the submitting party's name. These comments
will be distributed to the Board for review prior to the meeting and placed in the minutes
of the meeting.
5. APPROVAL OF CONSENT AGENDA

6. APPROVAL OF MINUTES

a. Approval of minutes from the September 2, 2021 Buckman Direct Diversion
Board Meeting.

7. PRESENTATION/INFORMATIONAL ITEMS

a. Monthly update on the BDD Operations. (Randy Sugrue, BDD Operations
Superintendent, rcsugrue@santafenm.gov, 955-4501)

b. Report from the Facilities Manager. (Verbal)(Rick Carpenter, BDD Facilities
Manager, rrcarpenter@santafenm.gov, 955-4507)

c. Update on 2021 Triennial Review of Proposed Amendments to Standards
for Interstate and Intrastate surface water quality, 20.6.4 NMAC, Water
Quality Control Commission Hearing WQCC 20-51 (R). (Rick Carpenter,

AGENDA
BUCKMAN DIRECT DIVERSION BOARD

OCTOBER 07, 2021 AT 4:00 PM
ATTEND VIRTUALLY

BUCKMAN DIRECT DIVERSION BOARD MEETING
Thursday, October 7, 2021

Page 2 of 50



BDD Facilities Manager, rrcarpenter@santafenm.gov, 955-4501; Kyle
Harwood, BDD Legal Counsel, kyle@egolflaw.com, 986-9641).

8. ACTION ITEMS: CONSENT

a. Request for Approval of the 2022 Buckman Direct Diversion Board Meeting
Dates. (Jamie-Rae Diaz, Public Utilities Administrative Manager,
jldiaz@santafenm.gov, 955-4233)

b. Request for Approval of the 2022 Fiscal Services and Audit Committee
(FSAC) Meeting Calendar. (Antoinette Armijo-Rougemont, BDD
Accounting Manager, amarmijo@santafenm.gov, 955-4506).

9. ACTION ITEMS: DISCUSSION AND ACTION

10. MATTERS FROM THE BOARD

11. NEXT MEETING: Thursday, November 4, 2021 at 4:00 PM

12. ADJOURN

13. EXECUTIVE SESSION

a. In accordance with the New Mexico Open Meetings Act NMSA 1978,
§10-15-1(H)(7), discussion regarding pending litigation in which the BDDB
is a participant, or may become a participant, including, without limitation: (i)
Buckman Direct Diversion Board v. CDM Smith, et al., First Judicial District
Court Case No. D-101-CV-2018-01610; and (ii) New Mexico Environment
Department v. U.S. Department of Energy, Case No. 1:21-CV-00278-KG-
JFR.(Nancy R. Long and Kyle Harwood, BDD Legal Counsel,
nancy@longkomer.com, 982-8405, kyle@egolflaw.com, 986-9641)

Persons with disabilities in need of accommodations, contact the City Clerk’s
office at 955-6521, five (5) working days prior to meeting date.
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To: BDD Board

From: Kyle Harwood

Date: September 29, 2021

Re: Summary and Status of 2021Triennial Review of State Water Quality Standards

This memorandum presents a summary of the Triennial Review filings and the hearing conducted in front of the New 
Mexico Water Quality Control Commission (WQCC) from July 13, 2021 to July 16, 2021, with an additional half-day of 
testimony on July 21, 2021.

Written Testimony:

On June 22, 2021 the Buckman Direct Diversion (“BDD”) Board (the “Board”) filed its written rebuttal testimony. 
The Board’s written testimony focused on three specific issues that were raised by the written direct testimony of the 
owner and co-operators of Los Alamos National Laboratory (“LANL”) and others, including: 1) LANL’s proposal to 
eliminate a proposed definition of Contaminants of Emerging Concern (CECs) and the New Mexico Environment 
Department’s (“NMED”) proposal to include CECs within the definition of Toxic Pollutants; 2) LANL’s proposal to limit 
the definition of Toxic Pollutants to those included in EPA’s promulgated list, and other toxic pollutants that may be 
added to a list through WQCC rulemaking; and 3) LANL’s proposal to limit sampling and testing methods for purposes of 
monitoring and compliance to those approved by the EPA in 40 CFR 136 (also known as Part 136 Methods). As described 
in the Board’s written rebuttal testimony, LANL’s proposals in these three areas would weaken NMED’s ability to 
monitor and protect the quality of New Mexico’s surface water. These three issues are summarized below.

1. Contaminants of Emerging Concern: LANL proposed to eliminate a narrative definition of CECs 
proposed by NMED, which would limit NMED authority to oversee emerging contaminants such as per- 
and polyfluorinated alkyl substances (PFAS), personal care products, and pharmaceuticals. NMED 
proposed to add a narrative definition of contaminants of emerging concern at 20.6.4.7.C(7) NMAC and 
in the general criteria for toxic pollutants at 20.6.4.13(F) NMAC. CEC’s are suspected to have adverse 
ecological or human health effects; however, for many of these compounds the technical basis for their 
effects on human health and aquatic organisms is evolving. The Board submitted testimony supporting 
the monitoring and sampling for CECs.

2. Definition of Toxic Pollutants: LANL proposed to revise the definition of toxic pollutants from the 
current narrative definition which includes any substance meeting the narrative definition that “will 
cause death, shortened life spans, disease, adverse behavioral changes, reproductive or physiological 
impairment or physical deformations in such organisms or their offspring.” 20.6.4.7.T(2) NMAC. 



LANL’s proposal would limit the definition of Toxic Pollutants to those listed by the EPA under Section 
307(a) of the Clean Water Act, and those toxic pollutants that have been added to the list by subsequent 
EPA or WQCC rulemaking. This proposal would remove NMED’s ability to protect the State’s surface 
water from contaminants that are known to be toxic but have not gone through the lengthy and laborious 
rulemaking process to add toxic pollutants to either the EPA or WQCC lists. 

3. Testing Methods: LANL proposed to limit analytical methods for purposes of compliance and 
enforcement to those methods specified in 40 CFR 136 (Part 136 Methods). The current WQCC 
regulations provide that the WQCC may establish numeric water quality criteria that are below the 
detection limits of testing methods in Part 136 provided that other recognized testing methods have 
detection limits at or below the concentrations listed in the numeric criteria. The relevant example of 
what LANL has proposed here is the methods for testing for polychlorinated biphenyl compounds 
(PCBs). The WQCC has established numeric criteria for PCBs of 0.014 micrograms per liter for 
Wildlife Habitat and Aquatic Life and 0.00064 micrograms per liter for Aquatic Life and Human 
Health-Organism Only. These concentrations of PCBs cannot be detected using the Part 136 method 
(Method 608.3) but can be detected using the congener method (Method 1668C), which was published 
by the EPA’s Office of Water, but which has not been formally adopted as a Part 136 Method. The 
current WQCC standards allow for the use of Method 1668C. This issue was recently highlighted in the 
Santa Fe New Mexican at <https://www.santafenewmexican.com/news/local_news/u-s-seeks-to-ease-
testing-of-los-alamos-labs-cancer-causing-contaminants/article_bf8340a2-1aef-11ec-8171-
9374b5a7d12f.html>

The Board was not alone in its objections to these three LANL proposals. NMED, Amigos Bravos, and Communities for 
Clean Water also filed written testimony, and presented oral testimony objecting to the LANL proposals. The written 
rebuttal testimony submitted on behalf of the Board, without its voluminous exhibits, is attached hereto as Exhibit A.

In addition to the three issue areas described above, parties to the Triennial Review submitted testimony on may 
other topics, including proposing adding a definition of “climate change” to the water quality standards; adding various 
additional definitions to the water quality standards; making changes to water quality monitoring and enforcement criteria; 
addressing the standards that apply to the perennial waters located within the boundaries of LANL; and proposing a range 
of formatting and grammatical corrections. In support of these proposed revisions the parties submitted thousands of 
pages of testimony and supporting exhibits.

Oral Testimony:

The hearing on the Triennial Review began on July 13, 2021 with each party presenting an opening statement, 
then proceeding into the issues which had been categorized into eight “bins” by agreement of the parties. As described in 
the Procedural Order for the Triennial Review issued by the Hearing Officer Gregory Chakalian, oral testimony was a 
brief summary of the issues on which each party had pre-filed written testimony. Each party presenting oral testimony 
then stood for cross examination by the other parties, members of the WQCC, and the public. 

On each issue NMED presented their proposed amendments to the water quality standards first, followed by the 
other parties. James Bearzi, the Board’s expert witness, testified on the three issues described above on July 14th and July 
15th.  On the issues of CECs and Toxic Pollutants, Mr. Bearzi was cross examined by the San Juan Water Commission’s 
attorney, the New Mexico Environment Department’s attorney, the LANL attorney, and WQCC Commissioner Bruce 



Thomson. This cross examination was limited in scope and was effectively answered by Mr. Bearzi. On the issue of Part 
136 Methods, cross examination of Mr. Bearzi was by LANL alone and limited to the issue of what other permits required 
the use of the congener method. Mr. Bearzi effectively addressed this cross examination. 

Oral testimony for the hearing was conducted before Hearing Officer Chakalian in front of the WQCC, in a 
properly noticed meeting of the WQCC. Because of the volume of issues, which included 76 individual issues organized 
into eight separate “bins,” testimony was taken over five days, with opportunity on each day for public comment. 
Generally, public comment was supportive of the position of Amigos Bravos and Communities for Clean Water, which 
overlapped with the Board’s position on the issues on which it submitted testimony. Public comment was limited to five 
minutes per speaker of non-technical testimony.

Post Hearing Procedure:

The court reporter submitted the transcript of the proceedings on August 9, 2021. Forty-five days following the 
submittal of the transcript, on September 24, 2021, the parties submitted their proposed statements of reasons and closing 
briefs. The proposed statement of reasons of the Board, which is based upon the technical testimony submitted in the 
hearing is attached to this memo as Exhibit B. Forty-five days following the parties’ filings the Hearing Officer shall file 
his Report and Draft Proposed Statement of Reasons, which shall be served on all parties. The parties shall then have 
thirty days to file Exceptions to the Hearing Officer’s Report and Draft Proposed Statement of Reasons. Then, 
approximately thirty days later, at the next regular WQCC meeting, the Hearing Officer shall present his final Report and 
Proposed Statement of Reasons to the WQCC for its review and consideration.

Additional Considerations:

The hearing on the Triennial Review was requested by NMED so the WQCC could hear and consider NMED’s 
proposed amendments to the State water quality standards. In response to NMED’s proposal, some of the parties – 
including the Board through its rebuttal testimony – offered alternative proposals. LANL not only offered its own 
proposals through this Triennial Review, but also asked for a separate rulemaking hearing on a variety of other water 
quality issues – including the three on which the Board provided rebuttal testimony in the Triennial Review – months 
before the hearing. LANL characterized its request for hearing on its own proposals as a “protective” step, retaining its 
ability to seek consideration of its proposals should the WQCC decline to do so through the Triennial Review based on 
NMED’s petition. The WQCC granted a hearing and named a hearing officer for LANL’s request, but did not schedule a 
hearing pending the outcome of the Triennial Review.  Should the WQCC schedule a hearing pursuant to LANL’s 
request, the Board may wish to consider filing direct or rebuttal testimony in that proceeding.
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