
 
 

CoSF Version 7 4.21.2025 

Date: August 4, 2025 
 
To: Governing Body 
 
From: Regina Wheeler, Public Works Department Director 
 
Via: Kyle Morgan, Interim Emergency Management Director 
 Jesse Roach, Interim Director of Utilities 
 
Subject: Investment Grade Audit and Microgrid Design for Community Resiliency 
 
Vendor Name: Yearout Energy Services Company LLC DBA Energy Systems Group 

Southwest 
 
Vendor Number: 3069 
 
 
ACTION: 
Request for Approval of a Professional Services Agreement with Yearout Energy Services Company, 
LLC DBA Energy Systems Group Southwest in the Total Amount of $500,827 Including NMGRT for 
an Investment Grade Audit and Microgrid Design for Community Resiliency for a Term of 18 Months. 
(Regina Wheeler, Public Works Director, rawheeler@santafenm.gov) 
 
CONTRACT NUMBER:  
The FY26 Munis Contract Number is 3260085. 
 
BACKGROUND AND SUMMARY: 
Power outages that occur during disasters impact City of Santa Fe operations, visitors, and 
residents. During extreme weather, PNM has adopted a Public Safety Power Shutoff policy to reduce 
risk of fire, further increasing the likelihood of power outages. The City has backup generators on 
some critical facilities, but this microgrid project will assess and design provision of power by 
renewable microgrids. Renewable microgrids will build on the City’s significant behind the meter 
solar capacity and utilize battery storage, control logic, and renewable energy generation to power 
facilities without the need for access to diesel fuel.  
 
With this project, the City of Santa Fe would not only create resiliency and reduce human suffering 
and property loss during a disaster but also power more City daily operations with renewable power, 
further reducing climate impacts. There may be energy cost savings and broader grid benefits during 
normal operations resulting from energy storage and controls at facilities that could significantly 
reduce peak demand and energy use during peak times. 
 
In alignment with the City of Santa Fe Disaster Mitigation Plan and following the approach outlined 
in the Department of Defense Climate Adaption Plan, the goal of the project is to utilize renewable 
microgrids to ensure essential services such as water, wastewater, transportation and emergency 
services during a disaster. Specific facilities that will be assessed for feasibility to be powered with 
renewable microgrids include drinking water pumps, wastewater plant, collection pumps, emergency 

Regina Wheeler (Aug 4, 2025 10:48:11 MDT)
Regina Wheeler
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operations center, emergency shelter facilities, Santa Fe Regional Airport, Santa Fe Trails Transit 
Operations Facility, Complete Streets, City leadership, police and fire stations.   
 
The scope of work this contract includes is as follows: 
 Identify facilities that combined would create a backbone of essential services of water, 

wastewater, transportation and emergency services and leverage existing behind the meter 
solar capacity. 

 Determine feasibility of installing and operating a renewable microgrid behind the meter at 
each facility to provide five days of power. 

 Design microgrid systems for each facility. 
 Develop energy savings estimates, construction cost estimates, equipment specifications and 

construction project plans. 
 
The State of New Mexico Energy, Minerals and Natural Resources Department oversees projects 
performed under this Statewide Price Agreement and certifies designs and energy savings 
calculations. Yearout Energy Services completed the City’s last renewable energy audit and 
installation of over three megawatts of solar at seventeen facilities. Yearout was authorized by the 
State to provide a discount to the City for this work that will build on the previous energy audit.   
 
This contract is funded by the Building Resilient Infrastructure in Communities (BRIC) Grant which 
provided a 75% federal share with a 25% City match. Once this feasibility and design phase of the 
project is completed, estimated to take one year, additional FEMA funding will be sought for 
construction. 
 
Public Works Department is managing the project, and the Office of Emergency Management is 
managing the grant and interfacing with FEMA and the New Mexico Department of Homeland 
Security and Emergency Management.  
 
ATTACHMENTS: 
Professional Services Agreement  
Proposal – Exhibits A through D 
Statewide Price Agreement 40-00000-23-00029 
Certificate of Insurance 
CPO Determination / Blanket List 
Horizons Services List  



PRIOR APPROVALS AND SUPPORTING INFORMATION: 
 
FUNDING SOURCE: 
Fund Name/Number: CIPRESRCE/Fund 315 
Munis Org Name/Number: Resource Conservation CIP/3159981 
Munis Object Name/Number: WIP Construction/572970 
Project Ledger No.: PWD2531532 
 
Budget Officer/Designee:          Date:     
Budget Officer Comment/Exceptions:           
 
PROCUREMENT METHOD: 
The procurement method used was NMSA 1978, Section 13-1-129, utilizing the existing Statewide 
Price Agreement 40-00000-23-00029, which expires on January 11, 2028. 
 
Chief Procurement Officer (CPO)/Designee:       Date:     
CPO Comment/Exceptions:             
 
ASSOCIATED APPROVALS: 
IT Components included? ☐ Yes | ☒ No 
Approval:       Title:       Date:     
Comment/Exceptions:             
 
Treasury/Point of Sale Components included? ☐ Yes | ☒ No 
Approval:      Title:        Date:     
Comment/Exceptions:             
 
Vehicles included? ☐ Yes | ☒ No  
Approval:       Title:       Date:     
Comment/Exceptions:             
 
Construction to City Facilities, Furniture, and/or Fixtures, included? ☐ Yes | ☒ No 
Approval:       Title:       Date:     
Comment/Exceptions:             
 
Is this an externally funded purchase? ☒ Yes | ☐ No  
If yes, what is the issuing agency:   Building Resilient Infrastructure in Communities (BRIC) 
Grant EMT-2022-BR-001 (which provided a 75% federal share with a 25% City match)   
Approval:       Title:       Date:     
Comment/Exceptions:             
 
Capital Asset or Project? ☐ Yes | ☒ No 
Project Ledger Number:             
Approval:       Title:       Date:     
Comment/Exceptions:             
 

08/19/2025

08/20/2025

ERIKA LUJAN (Aug 25, 2025 08:27:16 MDT)
ERIKA LUJAN

08/25/2025Grants Manager
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Item #: _______________________ 
Munis Contract #: _________________ 

SWPA/GSA/Coop/RFP/ITB#: ____________________ 
   

CITY OF SANTA FE 

PROFESSIONAL SERVICES CONTRACT

FOR 
  

INVESTMENT-GRADE ENERGY AUDIT AND PROJECT PROPOSAL 
 

THIS AGREEMENT is made and entered into by and between the CITY OF SANTA FE, a 
governmental entity hereinafter referred to as the "Agency," and YEAROUT ENERGY 
SERVICES COMPANY, LLC. DBA ENERGY SYTEMS GROUP SOUTHWEST (ESG), 
hereinafter referred to as the "Contractor,” and is effective as of the date set forth below upon 
which it is executed.

RECITALS
 
WHEREAS, this Agreement was created for use by New Mexico government entities to obtain an 
Investment-Grade Energy Audit of a facility from a private energy service company (ESG); 
 
WHEREAS, authority exists in the law for Agency to enter into this contract, and funds have been 
budgeted, appropriated and otherwise made available; a sufficient unencumbered balance thereof 
remains available for payment; and the required approval, clearance and coordination have been 
accomplished from and with appropriate agencies; 
 
WHEREAS, Contractor is a company with experience and technical and management capabilities 
to provide for the discovery, engineering, procurement, installation, financing, savings guarantee, 
maintenance and monitoring of energy and water conserving measures at facilities similar in size, 
function and system type to Agency’s facilities;  
 
WHEREAS, Contractor has been selected in accordance with Statewide Price Agreement 40-
00000-23-00029AH, pertaining to the discovery, engineering, procurement, installation, 
financing, savings guarantee, maintenance and monitoring of energy and water conserving 
measures at Agency’s facilities;  
 
WHEREAS, Agency has selected Contractor to provide the services described herein;  
 
WHEREAS, Agency desires to enter into a contract to have Contractor perform an Investment-
Grade Energy Audit and Project Proposal to determine the feasibility of entering into an 
Guaranteed Utility Savings Contract to provide for installation and implementation of energy and 
water conserving measures at Agency’s facilities; and 
 
WHEREAS, if energy and water conserving measures are determined to be feasible, and if the 
amount of savings can be reasonably sufficient to cover all costs, as defined by Agency, associated 
with an Energy Savings Performance Contracting project, the parties intend to negotiate a 
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Guaranteed Utility Savings Contract under which the Contractor will design, procure, install, 
implement, maintain and monitor such energy and water conserving measures.   However, this 
intent does not commit Agency to entering into such a Guaranteed Utility Savings Contract.   

NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein, 
and intending to be legally bound hereby, Agency and Contractor hereto covenant and agree that 
the following Exhibits are attached hereto (or will be, as provided in this Agreement) and are made 
a part of this Agreement by reference.

IT IS AGREED BETWEEN THE PARTIES:

1. Scope of Work. 
With respect to the structure(s) identified in Exhibit B, Contractor shall:
 
A. Perform an Investment-Grade Energy Audit (Audit) in accordance with this 

Agreement.  Contractor shall work diligently to assess validity of information provided 
and to confirm or correct the information as needed to provide a complete and accurate 
Audit including schematic architectural and engineering design, as required.  Agency 
will assist Contractor in performing the Audit as described in this Agreement.  Agency 
will work diligently to provide full and accurate information needed by Contractor for 
the Audit.  The parties contemplate that development of the Audit will be an iterative 
process and that Agency’s Director of Public Works or Facilities Director shall have a 
reasonable amount of time, not less than 30 calendar days but not exceeding 90 calendar 
days from Agency receipt of Audit report, to review and determine acceptance of Audit 
report.  The Director of Public Works or Facilities Director shall communicate any 
deficiencies to Contractor or approve the Notice of Acceptance (Exhibit A) if no 
deficiencies are found.   

 
B. Submit a Project Proposal (Proposal) to Agency within 30 calendar days of Audit report 

submittal that provides a package of energy and water conserving measures, including 
details as specified in this Agreement. 

 
C.  In order to successfully implement this project, Contractor shall: 

I. Conduct assessment. 
(a) Meet with Agency to establish interests, plans, problems, and any other 

issues related to facilities and operation of facilities.  
(b) Collect data and background information on buildings, equipment and 

facilities operation and energy use for the most recent three years (as 
available or data from previous Investment Grade Audit if applicable) 
from the effective date of this Contract as follows: 

(1) Building square footage; 
(2) Construction data of buildings and major additions including 

building envelope; 
(3) Utility company invoices; 
(4) Occupancy and usage information; 
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(5) Description of all energy-consuming or energy-saving 
equipment used on the premises, as available;

(6) Description of energy management procedures utilized on 
the premises;

(7) Description of any energy-related improvements made or 
currently being implemented; 

(8) Description of any changes in the structure of the facility or 
energy-using or water-using equipment; 

(9) Description of future plans regarding building modifications 
or equipment modifications and replacements; 

(10) Drawings, as available (may include mechanical, plumbing, 
electrical, building automation and temperature controls, 
structural, architectural, modifications and remodels); 

(11) Original construction submittals and factory data 
(specifications, pump curves, and any similar 
documentation), as available; 

(12) Operating engineer logs, maintenance work orders, and any 
similar documentation, as available; 

(13) Records of maintenance expenditures on energy-using 
equipment, including service contracts; 

(14) Prior energy audits or studies, if any 
(c) Perform a preliminary walk-through of facilities and interview staff and 

occupants to identify potential measures. 
(d) Meet with Agency to present preliminary findings and establish 

agreement on measures to analyze. 
 

II. Identify potential measures.   
(a) Interview the facility manager, maintenance staff, subcontractors and 

occupants of each building regarding: 
(1) Facility operation, including energy management 

procedures; 
(2) Equipment maintenance problems; 
(3) Comfort problems and requirements; 
(4) Equipment reliability; 
(5) Projected equipment needs; 
(6) Occupancy and use schedules for the facility and specific 

equipment;  
(7) Past, planned, and desired facility improvements. 
(8) Critical loads in the event of an emergency. 
(9) How facility use may change in the event of an emergency. 

 
(b) Survey major energy-using equipment, including indoor and outdoor 

lighting, heating and heat distribution systems, cooling systems and 
related equipment, automatic temperature control systems and 
equipment, air distribution systems and equipment, outdoor ventilation 
systems and equipment, exhaust systems and equipment, hot water 
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systems, electric motors, transmission and drive systems, special 
systems (including kitchen/dining equipment), renewable energy 
systems, other energy using systems, and water consuming systems 
(restroom fixtures, water fountains, irrigation systems, and other water 
systems). 

(1) Verify settings of control systems that include computer 
controls systems and building thermostats

(2) Measure lighting levels at various locations in a building to 
determine if recommended lighting levels exist 

(3) Inspect filters for heating and cooling systems to determine 
the status of maintenance activities 

(4) Consider maintenance staff and occupant concerns related to 
heating, cooling, and lighting 

(5) Determine energy requirements in an emergency 
(c) Perform "late-night" surveys outside of normal business hours or on 

weekends to confirm building system and occupancy schedules, if 
deemed necessary.

(d) Develop a preliminary list of potential energy and water conserving 
measures as well as resiliency measures.  Consider the following for 
each system: 

(1) Comfort and maintenance problems; 
(2) Energy use, loads, proper sizing, efficiencies and hours of 

operation; 
(3) Current operating condition; 
(4) Remaining useful life; 
(5) Feasibility of system replacement; 
(6) Hazardous materials and other environmental concerns; 
(7) Agency’s future plans for equipment replacement or 

building renovations; 
(8) Facility operation and maintenance procedures that could be 

affected; 
(9) Capability to monitor energy performance and verify 

savings. 
 

III. Analyze measures. 
(a) Establish base year consumption by examining utility bills for the past 

three years for electricity, gas, steam, water, and any other energy or 
fuel types.  Present base year consumption in terms of energy units as 
used in utility bills, in terms of dollars, and in terms of dollars per square 
foot.   Describe the process used to determine the base year (such as 
averaging, selecting most representative contiguous 12 months, or other 
methods).  Consult with facility personnel to account for any anomalous 
schedule or operating conditions on billings that could skew the base 
year representation.  Contractor shall account for periods of time when 
equipment was broken or malfunctioning in calculating the base year.   
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(b) Estimate loading, usage and/or hours of operation for all major end uses 
of total facility consumption including, but not limited to:  lighting, 
heating, cooling, motors (fans and pumps), plug loads, and other major 
energy and water using equipment. Where loading or usage are highly 
uncertain (including variable loads such as cooling), Contractor will use 
its best judgment, spot measurements or short-term monitoring.  
Contractor should not assume that equipment run hours equal the 
operating hours of the building(s) or facility staff estimates.   

(c) Reconcile annual end-use estimated consumption with the annual base 
year consumption.  This reconciliation will place reasonable “real-
world” limits on potential savings.   

(d) Propose adjustments to the baseline for energy and water conserving
measures that will be implemented in the future. Adjustments made to 
the energy baseline shall only be made for any of the following changes 
in conditions affecting the facility:  

(1) utility rates;
(2) number of days in the utility billing cycle;
(3) floor area of the facility; 
(4) operational schedule of the facility; 
(5) facility temperature; 
(6) weather, if change is significant; 
(7) amount of equipment or lighting used in the facility, if 

change is significant;  
(8) space type(s) in the facility, if change is significant; and
(9) material change(s) in or to the facility.   

(e) Develop a preliminary analysis of potential energy and water 
conserving measures as well as resiliency measures.  This resulting list 
of measures shall be compiled and submitted to Agency within 180
calendar days of the execution of this Contract.  Furthermore:          

(1) List all potential measures, whether cost-effective or not. 
Consider technologies in a comprehensive approach 
including, but not limited to: lighting systems, 
heating/ventilating/air conditioning equipment and 
distribution systems, controls systems, building envelope, 
motors, kitchen equipment, pools, renewable energy 
systems, other special equipment, irrigation systems, and 
water conserving devices.

(2) Identify measures which appear likely to be cost effective 
and therefore warrant detailed analysis.

(3) For each measure, prepare a preliminary estimate of energy 
or water cost savings, including description of analysis 
methodology, supporting calculations and assumptions used 
to estimate savings.   

(f) Meet with Agency to present preliminary findings prior to thorough 
analysis. Describe how the projected project economics meet the 
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Agency’s terms for completing the Investment-Grade Energy Audit and 
Proposal Contract.  Discuss assessment of energy use, savings potential, 
project opportunities, and potential for developing an energy 
performance contract.  Develop a list of recommended measures for 
further analysis. The Agency shall have the option to reject calculations 
of savings, potential savings allowed, or project recommendations. 

(g) Perform final analysis of savings and costs for each energy and water 
conserving measure, including the following: 

(1) Follow the methodology of American Society of Heating, 
Refrigerating, and Air-Conditioning Engineers or other 
nationally-recognized authority following the engineering 
principle(s) identified for each retrofit option. 

(2) Utilize assumptions, projections and baselines which best 
represent the true value of future energy or operational 
savings.  Include accurate marginal costs for each unit of 
savings at the time the audit is performed, documentation of 
material and labor cost savings, adjustments to the baseline 
to reflect current conditions at the facility, calculations 
which account for the interactive effects of the 
recommended measures. 

(3) Use best judgment regarding the employment of 
instrumentation and recording durations so as to achieve an 
accurate and faithful characterization of energy use. 

(4) Use markups and fees stated above in all cost estimates.
(5) Develop a preliminary measurement and verification plan 

for each measure. 
(6) Follow additional guidelines for analysis and report 

preparation given below. 
(h) Develop microgrid solution for appropriate sites as determined during 

the IGA process. 
 

II. Provide Investment-Grade Energy Audit Report 
The report provides an engineering and economic basis for negotiating a 
potential Guaranteed Utility Savings Contract between the Agency and the 
Contractor. 
(a) Contractor shall prepare and submit to Agency a draft Investment-Grade 

Energy Audit Report within 365 days calendar days of the date of 
execution of this Contract.  The report shall provide the following 
information: 

(1) Overview, which shall include: 
i) Contact information; 
ii) Summary table of recommended energy and water 

conserving measures as well as resiliency measures, 
with itemization for each measure of total design and 
construction cost, annual maintenance costs, the first 
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year cost avoidance (in dollars and energy units), 
simple payback and equipment service life;

iii) Summary of annual energy and water use by fuel 
type and costs of existing or base year condition; 

iv) Calculation of cost savings expected if all 
recommended measures are implemented and total 
percentage savings of total facility energy cost; 

v) Description of the existing facility, mechanical and 
electrical systems; 

vi) Summary description of measures, including 
estimated costs and savings for each as detailed 
above; 

vii) Discussion of measures considered but not 
investigated in detail; 

Conclusions and recommendations. 
 

(2) Base year energy use, which shall include: 
i) Description and itemization of current billing rates, 

including schedules and riders; 
ii) Summary of all utility bills for all fuel types and 

water; 
iii) Identification and definition of base year 

consumption and description of how established; 
Reconciliation of estimated end use consumption (i.e. lighting, cooling, heating, fans, plug loads, 
etc) with base year (include discussion of any unusual findings). 

(3) Full written description of each energy and water conserving 
measure and resiliency measures, which shall include: 
i) Existing conditions; 
ii) Description of equipment to be installed and how it 

will function; 
iii) Discussion of facility operations and maintenance 

procedures that will be affected by 
installation/implementation;   

iv) Plan for installing or implementing the 
recommended measure.  

(4) Allowable cost and savings factors approved for 
consideration.  Agency will provide Contractor with 
sufficient guidance to develop savings estimates, which shall 
include:  
i) Payment sources that can be incorporated:   

 Energy and water cost savings; 
 Material/commodity savings, including 

scheduled replacement of parts (only for 
years that these cost savings are applicable); 

 Outside labor cost savings, including 
maintenance contracts; 
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 In-house labor costs; 
Deferred maintenance cost;
Offset of future capital cost; 
Outside incentive funds (utility incentives, 
grants, etc.); 
Any savings related to maintenance and 
operation of the facilities will be limited to 
those that can be thoroughly documented; 

ii) Payment sources that may also be considered and 
negotiated; 

iii) Additional factors related to establishing savings that 
cover all costs:  
 Escalation rates that apply to each payment 

source.  These are rates to be used in cash 
flow projections for project development 
purposes; NOTE:  Contractor shall use 
federal government guidelines on utility 
escalation rates to ensure reasonableness.
Interest rates (municipal tax-exempt rates for 
public agencies);

 Agency cash outlay (Agency’s sole 
discretion); 

iv) The markup costs are presented in Exhibit B:  Cost 
and Pricing. These rates will be used in the 
Investment-Grade Energy Audit and subsequent 
Guaranteed Utility Savings Contract. 

(b) Savings calculations 
(1) Base year energy use and cost. 
(2) Post-retrofit energy use and cost. 
(3) Savings estimates including analysis methodology, 

supporting calculations and assumptions used. 
(4) Annual savings estimates.  The cost savings for all energy 

conserving measures must be estimated for each year during 
the contract period.  Savings must be able to be achieved each 
year (cannot report average annual savings over the term of the 
contract). 

(5) Savings estimates must be limited to savings allowed by the 
Agency as described above.

(6) Percent cost-avoidance projected.
(7) Description and calculations for any proposed rate changes. 
(8) Explanation of how savings interactions between retrofit 

options are accounted for in calculations. 
(9) Operation and maintenance savings, including detailed 

calculations and description.  Ensure that maintenance 
savings are only applied in the applicable years and only 
during the lifetime of the particular equipment. 
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(10) If computer simulation is used, include a short description 
and state key input data.  If requested by Agency, access will 
be provided to the program and all assumptions and inputs 
used, and/or printouts shall be provided of all input files and 
important output files and included in the Investment-Grade 
Energy Audit with documentation that explains how the final 
savings figures are derived from the simulation program 
output printouts.

(11) If manual calculations are employed, formulas, assumptions 
and key data shall be stated.

(12) Conclusions, observations, and caveats. 

(c) Cost estimate -- detailed scope of the construction work needed, suitable 
for cost estimating.  Include all anticipated costs associated with 
installation and implementation. Provide specifications for major 
mechanical components as well as detailed lighting and water fixture 
counts.  

(1) Engineering/design costs. 
(2) Contractor/vendor estimates for labor, materials, and 

equipment; include special provisions, overtime, etc., as 
needed to accomplish the work with minimum disruption to 
the operations of the facilities. 

(3) Permit costs. 
(4) Construction management fees. 
(5) Environmental costs or benefits (disposal, avoided 

emissions, handling of hazardous materials, etc.). 
(6) Note that all markups and fees stated in this Contract shall 

be used in the cost estimates, unless otherwise documented 
and justified due to change in scope or size of project or other 
unforeseen circumstances. 

(7) Conclusions, observations, and caveats. 
(8) Other cost categories as defined above under “markups” in 

Section 3b above. 
(d) Other 

(1) Estimate of average useful service life of equipment.
(2) Preliminary commissioning plan.
(3) Preliminary measurement and verification plan, following 

the International Performance Measurement and 
Verification Protocol (IPMVP), explaining how savings 
from each measure is to be measured and verified (stipulated 
by Contract, utility bill analysis, end-use measurement and 
calculation, etc.). The Preliminary M&V plan shall follow 
the format provided in Exhibit C: Guidelines for Draft 
Measurement and Verification Plan. 
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(4) Discussion of impacts that facility would incur after contract 
ends.  Consider operation and maintenance impacts, staffing 
impacts, budget impacts, etc., and identify who is 
responsible for maintenance.  

(5) Compatibility with existing systems.  NOTE:  Include the 
name of the existing controls system, if new controls systems 
will have to be compatible with an existing brand of controls.  
Also note if a sole-source vendor is established for controls 
systems.    

(6) Complete appendices that document the data used to prepare 
the analyses.  Describe how data were collected.

 
(e) Contractor shall meet with Agency to: review the recommendations, 

savings calculations and impact of the measures on the operations of the 
facility; describe how the projected project economics meet the 
Agency’s terms for completing the Investment-Grade Energy Audit and 
Project Proposal; and discuss the willingness and capability of Agency 
to make capital contributions to the project to improve the economics of 
the overall project. 

 
(f) Contractor shall revise Audit Report as directed by Agency and shall 

submit final Investment-Grade Energy Audit Report within 30 days 
of the above meeting. 

 
V. Provide Project Proposal (term sheet).   

(a) In anticipation of Contractor and Agency entering into an Guaranteed 
Utility Savings Contract to design, install, and monitor the energy and 
water conserving measures proposed in the Investment-Grade Energy 
Audit Report, Contractor shall prepare a proposal for terms to be 
incorporated in the Guaranteed Utility Savings Contract, which shall 
include:  

 
(1) Project Cost is the total amount Agency will pay for the 

project and Contractor’s services.   Costs must be consistent 
with maximum markups and fees established above.  Costs 
may include but are not limited to:  engineering, designing, 
packaging, procuring, installing (from Investment-Grade 
Energy Audit Report results); performance/payment bond 
costs; construction management fees; commissioning costs; 
maintenance fees; monitoring fees; training fees; legal 
services; overhead and profit; other markups.

(2) Include a List of Services that will be provided as related to 
each cost.

(3) Expected term of the Energy Performance Contract.
(4) Description of how the project will be financed including 

available interest rates and financing terms, based on interest 
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rates likely available to Agency at this time, and based on a 
60-day and 90-day lock option. 

(5) Explanation of how the savings will be calculated and 
adjusted due to weather (such as heating and cooling degree 
days), occupancy or other factors. Monitoring and 
verification methods shall be consistent with the 
International Performance Monitoring and Verification 
Protocol 2000. 

(6) Analysis of annual cash flow for Agency during the contract 
term. 

(7) Contractor agrees to meet with Agency to present results and 
negotiate final terms. 

 
(b) Services will be performed at locations attached in Exhibit B 

 
2. Compensation.  

A. Except as provided for in subparagraphs 2D and 2E below, the Agency shall pay to 
the Contractor in full payment for services satisfactorily performed pursuant to the 
Scope of Work at the rate of four hundred sixty-two thousand nine hundred twenty-
five dollars ($462,925).  New Mexico gross receipts tax levied on the amounts payable 
under this Agreement totaling thirty-seven thousand nine hundred two dollars 
($37,902) shall be paid by the Agency to the Contractor.  The total amount payable 
to the Contractor under this Agreement, including gross receipts tax and 
expenses, shall not exceed five hundred thousand eight hundred twenty-seven 
dollars ($500,827). 

 
Payment is subject to availability of funds pursuant to the Appropriations Paragraph 
set forth below and to any negotiations between the parties from year to year pursuant 
to Paragraph 1, Scope of Work.  All invoices MUST BE received by the Agency no 
later than fifteen (15) days after the termination of the Fiscal Year in which the 
services were delivered.  Invoices received after such date WILL NOT BE PAID. 

 
B. The total amount payable to the Contractor under this Agreement, including gross 

receipts tax and expenses, shall not exceed five hundred thousand eight hundred 
twenty-seven dollars ($500,827).  This amount is a maximum and not a guarantee that 
the work assigned to the Contractor under this Agreement to be performed shall equal 
the amount stated herein.  This amount is based on a maximum of 689,729 gross 
square feet at eleven and a quarter US dollar cents ($0.1125) per square foot of audited 
facility floor area which was part of the previous Investment Grade Audit and twenty-
two and a half US dollar cents ($0.225) per square foot of audited facility floor area 
which was not part of the previous Investment Grade Audit as per Exhibit B, Cost and 
Pricing and allowance for microgrid design as described per Exhibit B.  Agency shall 
only pay for facility floor area actually audited.  Areas not audited Contractor will not 
be charged to Agency.   
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C. Contractor must submit a detailed statement accounting for all services performed and 
expenses incurred.  If the Agency finds that the services are not acceptable, within 
thirty days after the date of receipt of written notice from the Contractor that payment 
is requested, it shall provide the Contractor a letter of exception explaining the defect 
or objection to the services, and outlining steps the Contractor may take to provide 
remedial action.  Upon certification by the Agency that the services have been received 
and accepted, payment shall be tendered to the Contractor within thirty days after the 
date of acceptance. If payment is made by mail, the payment shall be deemed tendered 
on the date it is postmarked.  However, the agency shall not incur late charges, interest, 
or penalties for failure to make payment within the time specified herein.  

D. Agency shall have no payment obligations under this contract, provided that 
Contractor and Agency execute a Guaranteed Utility Savings Contract within 180 days 
after issuance of the Notice of Acceptance (Exhibit A) of the final Investment-Grade 
Energy Audit and Project Proposal, but the fee indicated above shall be incorporated 
into Contractor’s project costs in the Guaranteed Utility Savings Contract and paid 
through the Guaranteed Utility Savings Contract funding mechanisms.    

 
E. Agency shall have no payment obligations under this Contract in the event that 

Contractor's final Investment-Grade Energy Audit and Project Proposal does not 
contain a package of energy and water conservation measures which, if implemented 
and as meeting terms of Scope of Work, will provide the Agency with utility cost 
savings sufficient to fund Agency’s payments of all costs and fees associated with the 
Guaranteed Utility Savings Contract, including: 1) the fee associated with the 
Investment-Grade Energy Audit; 2) all monthly payments on a lease purchase 
agreement to finance the measures; and 3) any annual fees for monitoring and 
maintenance incurred by the Contractor. Should the Contractor determine at any time 
during the Investment-Grade Energy Audit that savings cannot be attained to meet 
these terms, the Investment-Grade Energy Audit will be terminated by written notice 
by Contractor to Agency.  In this event, this Agreement shall be terminated and 
Agency shall have no obligation to pay, in whole or in part, the amounts specified in 
subparagraphs 2A or 2B.  

 
3. Term.   

 
This Agreement shall terminate 18 months from contract execution unless terminated 
pursuant to paragraph 4 (Termination), or paragraph 5 (Appropriations). In accordance 
with NMSA 1978, § 13-1-150, no contract term for a professional services contract, 
including extensions and renewals, shall exceed four years, except as set forth in NMSA 
1978, § 13-1-150. An exception is that for contracts entered into pursuant to the Public 
Facility Energy Efficiency and Water Conservation Act (6-23 NMSA 1978), the term shall 
not exceed twenty-five years, including all extensions and renewals.  
 

4. Termination.
A. Grounds. The Agency may terminate this Agreement for convenience or cause.  The 

Contractor may only terminate this Agreement based upon the Agency’s uncured, 
material breach of this Agreement. 
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B. Notice; Agency Opportunity to Cure.   
1. Except as otherwise provided in Paragraph (4)(B)(3), the Agency shall give 

Contractor written notice of termination at least thirty (30) days prior to the 
intended date of termination.   

2. Contractor shall give Agency written notice of termination at least thirty (30) days 
prior to the intended date of termination, which notice shall (i) identify all the 
Agency’s material breaches of this Agreement upon which the termination is 
based and (ii) state what the Agency must do to cure such material breaches.  
Contractor’s notice of termination shall only be effective (i) if the Agency does 
not cure all material breaches within the thirty (30) day notice period or (ii) in the 
case of material breaches that cannot be cured within thirty (30) days, the Agency 
does not, within the thirty (30) day notice period, notify the Contractor of its intent 
to cure and begin with due diligence to cure the material breach.  

3.  Notwithstanding the foregoing, this Agreement may be terminated immediately 
upon written notice to the Contractor (i) if the Contractor becomes unable to 
perform the services contracted for, as determined by the Agency; (ii) if, during 
the term of this Agreement, the Contractor is suspended or debarred by the State 
Purchasing Agent; or (iii) the Agreement is terminated pursuant to Paragraph 5, 
“Appropriations”, of this Agreement. 

C. Liability.  Except as otherwise expressly allowed or provided under this Agreement, 
the Agency’s sole liability upon termination shall be to pay for acceptable work 
performed prior to the Contractor’s receipt or issuance of a notice of termination; 
provided, however, that a notice of termination shall not nullify or otherwise affect 
either party’s liability for pre-termination defaults under or breaches of this 
Agreement. The Contractor shall submit an invoice for such work within thirty (30) 
days of receiving or sending the notice of termination. THIS PROVISION IS NOT 
EXCLUSIVE AND DOES NOT WAIVE THE AGENCY’S OTHER LEGAL RIGHTS 
AND REMEDIES CAUSED BY THE CONTRACTOR'S DEFAULT/BREACH OF 
THIS AGREEMENT. 

 
D. Termination Management. Immediately upon receipt by either the Agency or the 

Contractor of notice of termination of this Agreement, the Contractor shall: 1) not 
incur any further obligations for salaries, services or any other expenditure of funds 
under this Agreement without written approval of the Agency; 2) comply with all 
directives issued by the Agency in the notice of termination as to the performance of 
work under this Agreement; and 3) take such action as the Agency shall direct for the 
protection, preservation, retention or transfer of all property titled to the Agency and 
records generated under this Agreement. Any non-expendable personal property or 
equipment provided to or purchased by the Contractor with contract funds shall 
become property of the Agency upon termination and shall be submitted to the agency 
as soon as practicable. 

5. Appropriations.
The terms of this Agreement are contingent upon sufficient appropriations and 
authorization being made by the Agency’s Governing Body for the performance of this 
Agreement. If sufficient appropriations and authorization are not made by the Legislature, 
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this Agreement shall terminate immediately upon written notice being given by the Agency 
to the Contractor. The Agency's decision as to whether sufficient appropriations are 
available shall be accepted by the Contractor and shall be final. If the Agency proposes an 
amendment to the Agreement to unilaterally reduce funding, the Contractor shall have the 
option to terminate the Agreement or to agree to the reduced funding, within thirty (30) 
days of receipt of the proposed amendment. 

 
6. Status of Contractor.   

The Contractor, and its agents and employees, are independent contractors performing 
professional services for the agency and are not employees of the State of New Mexico or 
the Agency.  The Contractor, and its agents and employees, shall not accrue leave, 
retirement, insurance, bonding, use of state vehicles, or any other benefits afforded to 
employees of the State of New Mexico or the Agency as a result of this Agreement.  The 
Contractor acknowledges that all sums received hereunder are reportable by the Contractor 
for tax purposes, including without limitation, self-employment and business income tax. 
The Contractor agrees not to purport to bind the State of New Mexico or the Agency unless 
the Contractor has express written authority to do so, and then only within the strict limits 
of that authority. 

 
7. Assignment.   

The Contractor shall not assign or transfer any interest in this Agreement or assign any 
claims for money due or to become due under this Agreement without the prior written 
approval of the Agency. 
 

8. Subcontracting.
The Contractor shall not subcontract any portion of the services to be performed under this 
Agreement without the prior written approval of the Agency. No such subcontract shall 
relieve the primary Contractor from its obligations and liabilities under this Agreement, 
nor shall any subcontract obligate direct payment from the Procuring Agency. 

9. Release.  
Final payment of the amounts due under this Agreement shall operate as a release of the 
Agency, its officers and employees, and the State of New Mexico from all liabilities, claims 
and obligations whatsoever arising from or under this Agreement.

10. Confidentiality.   
Any confidential information provided to or developed by the Contractor in the 
performance of this Agreement shall be kept confidential and shall not be made available 
to any individual or organization by the Contractor without the prior written approval of 
the Agency.

11. Product of Service -- Copyright. 
All materials developed or acquired by the Contractor under this Agreement shall become 
the property of the Agency and shall be delivered to the Agency no later than the 
termination date of this Agreement. Nothing developed or produced, in whole or in part, 
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by the Contractor under this Agreement shall be the subject of an application for copyright 
or other claim of ownership by or on behalf of the Contractor. 
 

12. Conflict of Interest; Governmental Conduct Act.   
A. The Contractor represents and warrants that it presently has no interest and, during the 

term of this Agreement, shall not acquire any interest, direct or indirect, which would 
conflict in any manner or degree with the performance or services required under the 
Agreement. 

B. The Contractor further represents and warrants that it has complied with, and, during 
the term of this Agreement, will continue to comply with, and that this Agreement 
complies with all applicable provisions of the Governmental Conduct Act, Chapter 
10, Article 16 NMSA 1978. Without in anyway limiting the generality of the 
foregoing, the Contractor specifically represents and warrants that: 
1.  in accordance with NMSA 1978, § 10-16-4.3, the Contractor does not employ, 

has not employed, and will not employ during the term of this Agreement any 
Agency employee while such employee was or is employed by the Agency and 
participating directly or indirectly in the Agency’s contracting process; 

2. this Agreement complies with NMSA 1978, § 10-16-7(A) because (i) the 
Contractor is not a public officer or employee of the State; (ii) the Contractor is 
not a member of the family of a public officer or employee of the State; (iii) the 
Contractor is not a business in which a public officer or employee or the family 
of a public officer or employee has a substantial interest; or (iv) if the Contractor 
is a public officer or employee of the State, a member of the family of a public 
officer or employee of the State, or a business in which a public officer or 
employee of the State or the family of a public officer or employee of the State 
has a substantial interest, public notice was given as required by NMSA 1978, § 
10-16-7(A) and this Agreement was awarded pursuant to a competitive process; 

3. in accordance with NMSA 1978, § 10-16-8(A), (i) the Contractor is not, and has 
not been represented by, a person who has been a public officer or employee of 
the State within the preceding year and whose official act directly resulted in this 
Agreement and (ii) the Contractor is not, and has not been assisted in any way 
regarding this transaction by, a former public officer or employee of the State 
whose official act, while in State employment, directly resulted in the Agency's 
making this Agreement; 

4. this Agreement complies with NMSA 1978, § 10-16-9(A)because (i) the 
Contractor is not a legislator; (ii) the Contractor is not a member of a legislator's 
family; (iii) the Contractor is not a business in which a legislator or a legislator's 
family has a substantial interest; or (iv) if the Contractor is a legislator, a member 
of a legislator’s family, or a business in which a legislator or a legislator's family 
has a substantial interest, disclosure has been made as required by NMSA 1978, 
§ 10-16-7(A), this Agreement is not a sole source or small purchase contract, 
and this Agreement was awarded in accordance with the provisions of the 
Procurement Code; 

5. in accordance with NMSA 1978, § 10-16-13, the Contractor has not directly 
participated in the preparation of specifications, qualifications or evaluation 
criteria for this Agreement or any procurement related to this Agreement; and 
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6. in accordance with NMSA 1978, § 10-16-3 and § 10-16-13.3, the Contractor has 
not contributed, and during the term of this Agreement shall not contribute, 
anything of value to a public officer or employee of the Agency.

 
C. Contractor’s representations and warranties in Paragraphs A and B of this Article 12 

are material representations of fact upon which the Agency relied when this 
Agreement was entered into by the parties. Contractor shall provide immediate written 
notice to the Agency if, at any time during the term of this Agreement, Contractor 
learns that Contractor’s representations and warranties in Paragraphs A and B of this 
Article 12 were erroneous on the effective date of this Agreement or have become 
erroneous by reason of new or changed circumstances. If it is later determined that 
Contractor’s representations and warranties in Paragraphs A and B of this Article 12 
were erroneous on the effective date of this Agreement or have become erroneous by 
reason of new or changed circumstances, in addition to other remedies available to the 
Agency and notwithstanding anything in the Agreement to the contrary, the Agency 
may immediately terminate the Agreement. 

 
D. All terms defined in the Governmental Conduct Act have the same meaning in this 

Article 12(B). 
 
13. Amendment.   

A. This Agreement shall not be altered, changed or amended except by instrument in 
writing executed by the parties hereto and all other required signatories. 

 
B. If the Agency proposes an amendment to the Agreement to unilaterally reduce funding 

due to budget or other considerations, the Contractor shall, within thirty (30) days of 
receipt of the proposed Amendment, have the option to terminate the Agreement, 
pursuant to the termination provisions as set forth in Article 4 herein, or to agree to 
the reduced funding. 

14. Merger.  
This Agreement incorporates all the Agreements, covenants and understandings between 
the parties hereto concerning the subject matter hereof, and all such covenants, Agreements 
and understandings have been merged into this written Agreement. No prior Agreement or 
understanding, oral or otherwise, of the parties or their agents shall be valid or enforceable 
unless embodied in this Agreement.

15. Penalties for violation of law.   
The Procurement Code, NMSA 1978 §§ 13-1-28 through 13-1-199, imposes civil and 
criminal penalties for its violation. In addition, the New Mexico criminal statutes impose 
felony penalties for illegal bribes, gratuities and kickbacks. 

 
16. Equal Opportunity Compliance.   

The Contractor agrees to abide by all federal and state laws and rules and regulations, 
executive orders of the Governor of the State of New Mexico, and the Agency’s Charter 
pertaining to equal employment opportunity. In accordance with all such laws of the State 
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of New Mexico, the Contractor assures that no person in the United States shall, on the 
grounds of race, religion, color, national origin, ancestry, sex, age, physical or mental 
handicap, or serious medical condition, spousal affiliation, sexual orientation or gender 
identity, be excluded from employment with or participation in, be denied the benefits of, 
or be otherwise subjected to discrimination under any program or activity performed under 
this Agreement. If Contractor is found not to be in compliance with these requirements 
during the life of this Agreement, Contractor agrees to take appropriate steps to correct 
these deficiencies. 

 
17. Applicable Law.   

The laws of the State of New Mexico shall govern this Agreement, without giving effect 
to its choice of law provisions. Venue shall be proper only in a New Mexico court of 
competent jurisdiction in accordance with NMSA 1978, § 38-3-2. By execution of this 
Agreement, Contractor acknowledges and agrees to the jurisdiction of the courts of the 
State of New Mexico over any and all lawsuits arising under or out of any term of this 
Agreement. 

18. Workers Compensation.   
The Contractor agrees to comply with state laws and rules applicable to workers 
compensation benefits for its employees. If the Contractor fails to comply with the Workers 
Compensation Act and applicable rules when required to do so, this Agreement may be 
terminated by the Agency. 
 

19. Records and Financial Audit.
The Contractor shall maintain detailed time and expenditure records that indicate the date; 
time, nature and cost of services rendered during the Agreement’s term and effect and 
retain them for a period of three (3) years from the date of final payment under this 
Agreement. The records shall be subject to inspection by the Agency, the Department of 
Finance and Administration and the State Auditor. The Agency shall have the right to audit 
billings both before and after payment. Payment under this Agreement shall not foreclose 
the right of the Agency to recover excessive or illegal payments.

 
20. Indemnification.  

The Contractor shall defend, indemnify and hold harmless the Agency and the State of 
New Mexico from all actions, proceeding, claims, demands, costs, damages, attorneys’ 
fees and all other liabilities and expenses of any kind from any source which may arise out 
of the performance of this Agreement, caused by the negligent act or failure to act of the 
Contractor, its officers, employees, servants, subcontractors or agents, or if caused by the 
actions of any client of the Contractor resulting in injury or damage to persons or property 
during the time when the Contractor or any officer, agent, employee, servant or 
subcontractor thereof has or is performing services pursuant to this Agreement. In the event 
that any action, suit or proceeding related to the services performed by the Contractor or 
any officer, agent, employee, servant or subcontractor under this Agreement is brought 
against the Contractor, the Contractor shall, as soon as practicable but no later than two (2) 
days after it receives notice thereof, notify the legal counsel of the Agency and the Risk 
Management Division of the New Mexico General Services Department by certified mail.
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21. New Mexico Employees Health Coverage. 

A. If Contractor has, or grows to, six (6) or more employees who work, or who are 
expected to work, an average of at least 20 hours per week over a six (6) month period 
during the term of the contract, Contractor certifies, by signing this agreement, to have
in place, and agree to maintain for the term of the contract, health insurance for those 
employees and offer that health insurance to those employees if the expected annual 
value in the aggregate of any and all contracts between Contractor and the State exceed 
$250,000 dollars. 

B. Contractor agrees to maintain a record of the number of employees who have (a) 
accepted health insurance; (b) declined health insurance due to other health insurance 
coverage already in place; or (c) declined health insurance for other reasons. These 
records are subject to review and audit by a representative of the state. 

C. Contractor agrees to advise all employees of the availability of State publicly financed 
health care coverage programs by providing each employee with, as a minimum, the 
following web site link to additional information: 
http://insurenewmexico.state.nm.us/.

22. Employee Pay Equity Reporting. 
Contractor agrees if it has ten (10) or more New Mexico employees OR eight (8) or more 
employees in the same job classification, at any time during the term of this contract, to 
complete and submit the PE10-249 form on the annual anniversary of the initial report 
submittal for contracts up to one (1) year in duration. If contractor has (250) or more 
employees contractor must complete and submit the PE250 form on the annual anniversary 
of the initial report submittal for contracts up to one (1) year in duration. For contracts that 
extend beyond one (1) calendar year, or are extended beyond one (1) calendar year, 
contractor also agrees to complete and submit the PE10-249 or PE250 form, whichever is 
applicable, within thirty (30) days of the annual contract anniversary date of the initial 
submittal date or, if more than 180 days has elapsed since submittal of the last report, at 
the completion of the contract, whichever comes first. Should contractor not meet the size 
requirement for reporting at contract award but subsequently grows such that they meet or 
exceed the size requirement for reporting, contractor agrees to provide the required report 
within ninety (90 days) of meeting or exceeding the size requirement. That submittal date 
shall serve as the basis for submittals required thereafter. Contractor also agrees to levy 
this requirement on any subcontractor(s) performing more than 10% of the dollar value of 
this contract if said subcontractor(s) meets, or grows to meet, the stated employee size 
thresholds during the term of the contract. Contractor further agrees that, should one or 
more subcontractor not meet the size requirement for reporting at contract award but 
subsequently grows such that they meet or exceed the size requirement for reporting, 
contractor will submit the required report, for each such subcontractor, within ninety (90 
days) of that subcontractor meeting or exceeding the size requirement. Subsequent report 
submittals, on behalf of each such subcontractor, shall be due on the annual anniversary of 
the initial report submittal. Contractor shall submit the required form(s) to the State 
Purchasing Division of the General Services Department, and other departments as may be 
determined, on behalf of the applicable subcontractor(s) in accordance with the schedule 
contained in this paragraph. Contractor acknowledges that this subcontractor requirement 
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applies even though contractor itself may not meet the size requirement for reporting and 
be required to report itself. 
 
Notwithstanding the foregoing, if this Contract was procured pursuant to a solicitation, and 
if Contractor has already submitted the required report accompanying their response to 
such solicitation, the report does not need to be re-submitted with this Agreement. 
 

23. Invalid Term or Condition.   
If any term or condition of this Agreement shall be held invalid or unenforceable, the 
remainder of this Agreement shall not be affected and shall be valid and enforceable.

24. Enforcement of Agreement.  
A party's failure to require strict performance of any provision of this Agreement shall not 
waive or diminish that party's right thereafter to demand strict compliance with that or any 
other provision. No waiver by a party of any of its rights under this Agreement shall be 
effective unless express and in writing, and no effective waiver by a party of any of its 
rights shall be effective to waive any other rights. 
 

25. Notices.   
Any notice required to be given to either party by this Agreement shall be in writing and 
shall be delivered in person, by courier service or by U.S. mail, either first class or certified, 
return receipt requested, postage prepaid, as follows:
 
To the Agency: 
Regina Wheeler, Public Works  
City of Santa Fe
737 Agua Fria St., Santa Fe, NM 87501
rawheeler@santafenm.gov

To the Contractor: 
Colby Geer, President 
7601 Jefferson Street NE, Suite 160 
Albuquerque, NM 87109 
cageer@esg.email 

 
26. Authority.  

If Contractor is other than a natural person, the individual(s) signing this Agreement on 
behalf of Contractor represents and warrants that he or she has the power and authority to 
bind Contractor, and that no further action, resolution, or approval from Contractor is 
necessary to enter into a binding contract. 
 

27. Entire Agreement. 
This Agreement, the attached addendum of federally-required provisions, and any 
amendments adopted pursuant to Article 13 (Amendment) constitute the entirety of the 
agreement between the Parties.
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IN WITNESS WHEREOF, the Parties have executed this Contract as of the date of the signature by the required 
approval authorities below. 

CITY OF SANTA FE:  CONTRACTOR:     

_________________________  ____________________________ 
ALAN WEBBER, MAYOR  COLBY GREER, PRESIDENT  

DATE: ___________________  

NMBTIN#: _________________
ATTEST:
 
___________________________  
CITY CLERK

CITY ATTORNEY’S OFFICE:  

_____________________________ 
ASSISTANT CITY ATTORNEY 

APPROVED FOR FINANCES:

_____________________________ 
FINANCE DIRECTOR 

 

https://na2.documents.adobe.com/verifier?tx=CBJCHBCAABAAIGkTgWUal42KKxYfEV_9U_9K11Ud-irh


Notice of Final Project Acceptance

Date of Notice ___________

Client: _______________________

Contractor: _____________________  

Contract Name / #: _________________

Notice is hereby given that Client accepts the Project and establishes a Performance Commencement 
Date of ______________.    

Client Signatory

Signature ______________________ 

Name _________________________ 

Title __________________________

Date __________________________

When completely executed, this form is to be scanned and returned to the Contractor via electronic 
correspondence.

Exhibit A
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Exhibit B 
 

Cost and Pricing 

Facility Street Address City State Zip
Gross 
Area
(ft2) 

Santa Fe Police Department HQ 2515 CAMINO ENTRADA
Santa 

Fe
NM 87507 

26,000  

Mary Esther Gonzales Senior Center 1121 Alto St
Santa 

Fe
NM 87501 

17,000  

Genoveva Chavez Community Center 3221 Rodeo Rd 
Santa 

Fe NM 87507 138,000  

Santa Fe Fire Department Station 8 6796 Jaguar Drive Santa 
Fe

NM 87507 
33,500  

Wastewater Treatment Facility 73 Paseo Real 
Santa 

Fe
NM 87507 

177,400  

Canyon Road Water Treatment Plant 1780 Canyon Road 
Santa 

Fe
NM 87501 

11,000  

Buckman Direct Diversion Plant 341 Caja Del Rio Road 
Santa 

Fe NM 87506 75,000  

Emergency Operations Center 1600 St. Michaels Dr. Bldg 
2 

Santa 
Fe

NM 87505 
9,950  

Pasatiempo Senior Center 664 Alta Vista St 
Santa 

Fe
NM 87505 

19,000  

Luisa Senior Center 1500 Luisa St
Santa 

Fe
NM 87505 

6,500  

Santa Fe Fire Department Station 6 West Alameda Street 
Santa 

Fe NM 87501 1,562  

Santa Fe Fire Department Station 9 2501 Camino Entrada Santa 
Fe

NM 87507 
10,500  

Santa Fe Fire Department Station 10 Airport 121 Aviation Drive 
Santa 

Fe
NM 87505 

12,868  

Santa Fe Fire Department Station 1 200 Murales Road 
Santa 

Fe
NM 87501 

16,000  

Santa Fe Fire Department Station 4 1130 Arroyo Chamiso Road 
Santa 

Fe NM 87505 8,242  

Santa Fe Fire Department Station 7 2391 Richards Avenue Santa 
Fe

NM 87507 
12,000  

Santa Fe Fire Department Station 3 1751 Cerrillos Road 
Santa 

Fe
NM 87507 

10,500  

Depeartment of Information Technology Data Center 715 Alta Vista St 
Santa 

Fe
NM 87505 

70,530  

Canyon Road Sewer Lift 1519 Canyon Road 
Santa 

Fe NM 87501 25,507  

City Wellfield Various - Along 
Alameda/Agua Fria  

Santa 
Fe

NM 
2,000  

Interfaith Community Shelter 2801 Cerillos Rd 
Santa 

Fe
NM 87507 

6,670  
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Facility Street Address City State Zip
Gross 
Area
(ft2) 

Square Footage (ft2) Phase 1 Facilities ----- ----- ----- ----- 477,900 

Square Footage (ft2) NEW Facilities ----- ----- ----- ----- 211,829 

IGA Fee Phase 1 ($0.1175/ft2) $53,764 

IGA Fee NEW ($0.225/ft2) $47,662 

NMGRT (8.1875%)       $8,304 

Total IGA Fee + NMGRT       $109,729 
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IGA and Microgrid/Resiliency Study
Investment Grade Audit Gross Area 

(SQFT)
Price/SQFT Total

Facilities included in current EPC project 477,900 $0.1125 $53,764 

Facilities NOT in current EPC project 211,829 $0.2250 $47,662 

IGA Subtotal 689,729   $101,425 

Microgrid Design   Total 

Allowance for Microgrid Development & 
Design 

  $210,000 

Allowance for Microgrid Interconnection 
Packages 

  $136,500 

Allowance for Utility Supplemental Reviews   $15,000 

Microgrid Design Subtotal     $361,500 

Project Subtotal     $462,925 

NMGRT (8.1875%)     $37,902 

TOTAL     $500,827 
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< 25K 25-100K 100K +
$0.250 $0.225 $0.200
$0.275 $0.250 $0.225
$0.300 $0.275 $0.250
$0.325 $0.300 $0.275
$0.350 $0.325 $0.300

Zone 5
Zones 2 and 8
Zones 4 and 6
Zones 1, 7, 9, and 12
Zones 3, 10, and 11

Facility Area (sqft)
GSD Purchasing Zone
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Exhibit C 

Guidelines for Draft Measurement and Verification Plan

The Measurement and Verification Plan shall be developed following State requirements and 
industry best practices. 
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Exhibit D 

Performance Measures 

(Performance Measures should be based on the Scope of Work and must be tied to the 
Agency’s Strategic Plan.  The Plan should be referenced in the Performance Measures 
and the applicable part of the Strategic Plan copied below or in an attachment.  To the 
extent possible based on the nature of the work to be performed, the Performance 
Measures should be “Output” oriented and specify an “Outcome.”) 

Performance Measures in the Scope of Work shall contain measurable goals and objectives that 
are linked to the performance measures of the Agency’s Strategic Plan:

Example: Goal: Reduce or Increase or Other Service [insert blank].1 

Objective: To reduce or increase or Other Service [insert blank] by [blank] percent 
or by a certain time.2 

 
Activities: [Insert what services the Contractor is expected to perform to 
accomplish goals and objectives including an evaluation of the process and the 
outcome as well as provides efficiency measures that relate efforts to outputs of 
services].

OR:    Through satisfactory completion of the Scope of Work set forth above and 
submission of acceptable Deliverables, the Contractor will assist the Agency to meet the portions 
of its Strategic Plan set forth below (insert additional language if necessary to describe how 
Contractor’s work will assist the Agency to fulfill its duties).

 
1 A goal is an “output” measure.   It measures the quantity of a service provided.  For example, the number of 
students graduated or promoted; the number of two-lane highways repaired; or the number of crimes investigated. It 
also can measure the quantity of a service provided that meets a certain quality requirement.  For example, the 
number of students graduated or promoted who meet a minimum preset level of achievement; the number of miles 
of roads repaired to a minimum safety standard; or the number of criminal investigations performed that result in 
identification of a prime suspect.  
2 An accomplishment is an “outcome” measure.  These indicators measure accomplishments or results that occur (at 
least partially) because the services were provided.  For example, the percentage of students achieving a specified 
skill level in reading, the percentage of miles of roads in excellent, good or fair condition; or the percent reduction in 
serious crimes or the percent of residents who perceive their neighborhoods as safe. 
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State of New Mexico 

General Services Department 

Purchasing Division 

 

Contract Amendment Cover Page 
 

 

Awarded Vendor: 

0000011132  

Trane U.S. Inc.  

5501 San Diego Avenue NE  

Albuquerque, NM 87113 

 

Contact: Zully De La Pava Torrado   

Email: zully.delapava@trane.com 

Telephone No.  (915) 593-3484 

 Contract Number:  40-00000-23-00029AG 

 

Amendment No.:  One 

 

Term:  January 12, 2024 – January 11, 2028 

   

Ship To: 

All State of New Mexico agencies, commissions, 

institutions, political subdivisions and local public 

bodies allowed by law. 

 Procurement Specialist:  Yvette Anaya 

 

Telephone No.:  (505) 500-9737 

 

Email:  Yvette.anaya@gsd.nm.gov 

Invoice: 

As Requested at time of order 

 

  

 

 

 

 

For questions regarding this contract please contact: 

Dennis Romero (505) 660-8605 

  

 

 

Title: Qualified Providers of Energy Performance Contracting Services, ESCO 

 

 

This amendment is to be attached to the respective Contract and become a part thereof. 

 

This amendment is issued to reflect the following effective immediately: 

Update Appendix Sections: 

 

N: Model Guaranteed Utility Savings Contract 

 

O: Model Attachments for Guaranteed Utility Savings Contract 

 

 

 

Except as modified by this amendment, the provisions of the Contract shall remain in full force and 

effect. 
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State of New Mexico 
General Services Department 

General Services Contract Amendment 

Agreement No.: 40-00000-23-00029AG  

Amendment No.: One 

 

THIS AGREEMENT is made and entered into by and between the State of New Mexico, General 

Services Department, hereinafter referred to as the "Procuring Agency," and Trane U.S. Inc., 

hereinafter referred to as the "Contractor”. 

 

The purpose of this Amendment is to Update Appendices N and O. 

 

IT IS MUTUALLY AGREED BETWEEN THE PARTIES THAT THE FOLLOWING 

PROVISIONS OF THE ABOVE-REFERENCED CONTRACT ARE AMENDED AS 

FOLLOWS: 

 

 

1. Appendices: 
 

a. N: Model Guaranteed Utility Savings Contract 

b. O: Model Attachments for Guaranteed Utility Savings Contract 

 

 

 

 

All other Articles and Deliverables of the original contract remain the same. 
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IN WITNESS WHEREOF, the Parties hereby execute this Agreement, which will take effect on 

the last signature date of the required approval authorities below.  Each of the signatories, below, 

may execute this Agreement by hard copy original, facsimile, digital or electronic signature, any 

of which shall be deemed to be a true and original signature hereunder. 

 

 

By:  /Contractor_Name/ Date: 

Zully De La Pava Torrado, Area Sales Manager  

Trane U.S. Inc. 

 

The records of the Taxation and Revenue Department reflect that Contractor is registered with 

the Taxation and Revenue Department of the State to pay gross receipts and compensating taxes: 

 

BTIN: 01-509460-00-0 

 

NOTE: Taxation and Revenue is only verifying the registration and will not confirm or 

deny taxability statements contained in this contract. 

 

 

By:  /Tax_&_Rev/ Date: 

Taxation & Revenue Department 

 

 

This Agreement has been approved by the State Purchasing Agent: 

 

  

By:  /Purchasing_Agent/  Date: 

Dorothy Mendonca 

State Purchasing Agent  

State of New Mexico 
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STATE OF NEW MEXICO 
NAME OF AGENCY 

PROFESSIONAL SERVICES CONTRACT #_________________________ 
For Energy Performance Contracting 

 
TABLE OF CONTENTS 

1. Definitions. 
2. Scope of Work.  
3. Compensation. 
4. Term.   
5. Termination. 
6. Commencement Date. 
7. Performance Measures.   
8. Contractor is Qualified Provider. 
9. Investment-Grade Energy Audit Report and Project Development Proposal. 
10. Schedules, Exhibits and Appendices.   
11. Purchase and Sale. 
12. Energy Usage Records and Data. 
13. Location and Access. 
14. Permits and Approvals. 
15. Coordination During Installation. 
16. Construction Schedule; Equipment Installation. 
17. Systems Startup and Equipment Commissioning. 
18. Equipment Warranties. 
19. Standards of Comfort. 
20. Environmental Requirements, Excluded Material and Activities. 
21. Polychlorinated Biphenyl (PCB) Ballasts; Mercury Lamps. 
22. Training by Contractor. 
23. Equipment Service, Actions by Contractor. 
24. Malfunctions and Emergencies. 
25. Actions by Agency. 
26. Modification of Equipment. 
27. Upgrade or Alteration of Equipment. 
28. Material Change Defined. 
29. Reported Material Changes; Notice by Agency. 
30. Other Adjustments. 
31. Corrective Action; Accuracy of the Services. 
32. Annual Reporting Requirements; Annual ENERGY STAR Rating. 
33. Other Documents. 
34. Energy and Cost Savings Guarantee. 
35. Annual Review and Reimbursement/Reconciliation. 
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36. Contractor Compensation and Fees. 
37. Billing Information Procedure. 
38. Payment. 
39. Effective Date of Payment Obligation. 
40. Open Book Pricing. 
41. Ownership of Certain Proprietary Property Rights. 
42. Ownership of Existing Equipment. 
43. Damages to Equipment or Property. 
44. Liabilities.  
45. Appropriations.  
46. Status of Contractor.   
47. Subcontracting.   
48. Release.   
49. Confidentiality.   
50. Product of Service -- Copyright.   
51. Conflict of Interest; Governmental Conduct Act.   
52. Amendment.   
53. Merger.   
54. Penalties for violation of law.   
55. Equal Opportunity Compliance.   
56. Applicable Law.   
57. Insurance 
58. Workers Compensation.   
59. Records and Financia4l Audit.   
60. Indemnification.  
61. Invalid Term or Condition.   
62. Enforcement of Agreement.   
63. Conditions Beyond Control Of The Parties. 
64. Events of Default by Agency.  
65. Events of Default by Contractor.  
66. Remedies upon Default by Agency.  
67. Remedies Upon Default by Contractor. 
68. Assignment.   
69. Assignment by Contractor.  
70. Assignment by Agency.  
71. Representations and Warranties. 
72. Additional Representations of the Parties. 
73. Waiver of Liens, Construction Performance and Payment Bonds, Labor and Material 

Payment Bonds.  
74. Further Documents.  
75. Methods of Operation by Agency. 
76. Agency’s Maintenance Responsibilities. 
77. Inspection of Project Site(s). 
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78. Waiver Of Liens. 
79. Conflicts of Interest. 
80. Notices.   
81. Non-Substitution. 
82. Authority.   
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Schedules 
Savings Guarantee 
Schedule A Energy and Cost Savings Guarantee  
Schedule B Baseline Energy Consumption; Methodology to Adjust Baseline 
Schedule C Savings Measurement and Verification Plan; Post-Retrofit M&V Plan; 

Annual M&V Reporting Requirements 
Schedules D-G [optional schedules] 
Payments and Schedule 
Schedule H Final Project Cost & Project Cash Flow Analysis 
Schedule I Financing Agreement and Payment Schedule  
Schedule J Compensation to Contractor for Annual Services 
Schedule K Rebates, Incentives and Grants 
Schedules L-P  [optional schedules] 
Design and Construction Phase 
Schedule Q  Description of Project Site(s) 
Schedule R Equipment to be Installed by Contractor 
Schedule S Construction and Installation Schedule 
Schedule T  Systems Start-Up and Commissioning; Operating Parameters of Installed 

Equipment 
Schedule U Standards of Comfort 
Schedule V Contractor’s Training Responsibilities 
Schedules W-AA [optional schedules] 
Post-Construction 
Schedule BB Contractor’s Maintenance Responsibilities 
Schedule CC Agency’s Maintenance Responsibilities 
Schedule DD Facility Maintenance Checklist 
Schedules EE-II [optional schedules] 
Administration 
Schedule JJ Alternative Dispute Resolution Procedures 
Schedules KK-OO [optional schedules] 
Optional Schedules 

Pre-Existing Service Contracts 
Energy Savings Projections 
Facility Changes Checklist 
Current and Known Capital Projects at Facility 

Exhibits  
Exhibit I Performance Bond  
Exhibit II Labor and Material Payment Bond 
Exhibit III EMNRD Certification of Contractor as Qualified Provider 
Exhibit IV EMNRD Certification of Guaranteed Energy Savings 
Exhibit V Agency Approval of Contracts and Agreements 
Exhibit VI Agency Certificate of Acceptance—Installed Equipment  
Exhibit VII Equipment Warranties 
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Optional Exhibits 
Manifest of Ownership 
Minority and Woman-Owned Business Certification 
Certification that Financing Term is no Longer than the Aggregated Equipment Lifetime 
Notice to Proceed with Construction Phase 
Record of Reviews by Agency 

Appendices 
Appendix A RFP for Contractor Solicitation (Pre-qualification Phase; Final Selection Phase) 
Appendix B Contractor Proposal (Pre-qualification Phase; Final Selection Phase) 
Appendix C Investment-Grade Energy Audit and Project Development Contract 
Appendix D Investment-Grade Energy Audit Report 
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STATE OF NEW MEXICO 

NAME OF AGENCY 
PROFESSIONAL SERVICES CONTRACT #_________________________ 

For Energy Performance Contracting 
 
THIS AGREEMENT is made and entered into by and between the State of New Mexico, NAME 
OF AGENCY, hereinafter referred to as the "Agency," and NAME OF CONTRACTOR, 
hereinafter referred to as the "Contractor,” and is effective as of the date set forth below upon which 
it is executed by the Department of Finance and Administration (“DFA”).  

 
RECITALS 

 
WHEREAS, Agency owns and operates the Project Site(s), and is in need of energy and water cost 
saving equipment and services designed to save energy and associated energy costs at said Project 
Sites; and  
 
WHEREAS, Agency has been authorized to enter into a third party financing agreement for all 
professional services, equipment and construction for the purchase and installation of energy and 
water cost savings measures, collectively referred to as the “Work” (as hereinafter defined); and 
 
WHEREAS, Contractor has developed or become knowledgeable about certain procedures for 
controlling energy and water consumption through services provided and equipment installed and 
maintained at project sites similar in scope and scale of Agency; and 
 
WHEREAS, Contractor was selected after a determination that its proposal was the most 
advantageous to Agency pursuant to a Request for Proposal and contract for the Investment Grade 
Audit and Project Development Proposal (as hereinafter defined); and  
 
WHEREAS, Contractor has made an assessment of the utility consumption characteristics of the 
Project Site(s) and existing Equipment described in Schedule Q (Description of Project Site(s)), 
which was delivered to Agency as an Investment-Grade Energy Audit Report which Agency has 
approved and is attached as Appendix D; and 
  
WHEREAS, Agency desires to retain Contractor to purchase, install and service certain energy and 
water cost savings equipment and to provide other services and strategies described in the attached 
Schedules, for the purpose of achieving energy and water cost reductions within Project Site(s), as 
more fully described herein; and 
 
WHEREAS, Agency is authorized under the New Mexico Constitution and state law, Chapter 6, 
Article 23, New Mexico Statutes Annotated (NMSA) 1978, to enter into this Contract for the 
purposes set forth herein. 
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NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein, and 
intending to be legally bound hereby, Agency and Contractor hereto covenant and agree that the 
following Schedules, Exhibits and Appendices are attached hereto (or will be, as provided in this 
Contract) and are made a part of this Contract by reference. 
 
IT IS AGREED BETWEEN THE PARTIES: 

 
1. Definitions. 

 
A. “Commencement Date” means the date described in Section 6 (Commencement 

Date); 
 
B. “Contract” means this Energy Performance Contract and all Schedules, Exhibits, and 

Appendices attached hereto; 
 
C. “Contract Sum” means the sum of all materials, labor, auditing, design, engineering, 

project construction management fees, overhead, profit, contingency, subcontracted services related 
to the project; 

 
D. “Energy and Cost Savings Guarantee” means the guarantee of Schedule A (Savings 

Guarantee) that is achieved as a result of the installation and operation of the Equipment and 
provision of services provided for in this Contract as specified in Schedule J (Compensation to 
Contractor for Annual Services) and in accordance with the Savings Calculation Formula as set forth 
in Schedule C (Savings Measurement and Verification (M&V) Plan; Post-Retrofit M&V Plan; 
Annual M&V Reporting Requirements); 

 
E. “Energy and Water Cost Savings” means the savings as provided in Schedule A (  

(Savings Guarantee); 
 
F. “Equipment” means the material goods enumerated in Schedule R (Equipment to be 

Installed by Contractor) that is now, or hereafter from time to time, attached hereto and incorporated 
herein by reference, together and with any and all additions, modifications, attachments, 
replacements and parts thereof; 

 
G. “Event of Default” means those events described in Sections 65 (Events of Default 

by Contractor) and 64 (Events of Default by Agency) hereof; 
 
H. “Interim Period” means the period from contract execution until the Commencement 

Date; 
 
I. “Investment Grade Audit” means a study by the Contractor selected for a particular 

energy performance contracting project, which includes detailed descriptions of the improvements 
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recommended for the project, the estimated costs of the improvements and the utility and operations 
and maintenance cost savings projected to result from the recommended improvements; 

 
J. “Project Site(s)” means the facilities of the Agency in need of energy and water 

saving equipment and services designed to reduce consumption and associated costs at said Project 
Site(s); 

 
K. “Qualified Provider”  means the Contractor, who is a person experienced in the 

design, implementation and installation of energy or water conservation measures and who meets 
the experience qualifications developed by the Energy, Minerals and Natural Resources Department 
(EMNRD) for energy conservation measures or the Office of the State Engineer for water 
conservation measures;  

 
L. “Substantial Completion” means the stage in the progress of the Work where the 

Work is sufficiently complete in accordance with the Contract Documents so that the Agency can 
utilize and take beneficial use of the Work for its intended use or purpose. 

 
M. “Work” means the Equipment, materials, professional services and construction 

services for the project at Agency’s Project Site, as described by this Agreement and attachments.  
 

2. Scope of Work.  
 

Contractor shall: 
 
A. perform and complete the Work at the Agency’s Project Site, as defined and 

described in this Agreement and the attached Schedules, Exhibits, and Appendices; 
B. provide the Equipment, together with installation, maintenance and other services as 

provided herein, as in Schedule R (Equipment to be Installed by Contractor) based upon the terms 
and conditions set forth in Schedule S (Construction and Installation Schedule); 

C. provide the Work and all related services identified in Schedule R (Equipment to be 
Installed by Contractor) and the services detailed in Schedule BB (Contractor’s Maintenance 
Responsibilities) and Schedule J (Compensation to Contractor for Annual Services); 

D. supervise and direct the Work and shall be responsible for the engineering, design, 
and quality control; construction means, methods, techniques, sequences, and procedures; and for 
coordinating all portions of the Work under this Contract; and 

E. comply with all federal, state, and local government laws, codes, and regulations in 
effect at the time the Agreement is fully executed. 
 
3. Compensation. 
 
 A. The Agency shall pay to the Contractor in full payment for services satisfactorily 
performed pursuant to the Scope of Work at the rate of _____________ dollars ($___________) in 
FYXX (USE FISCAL YEAR NUMBER TO DESCRIBE YEAR; DO NOT USE FY1, FY2, ETC.).  

Docusign Envelope ID: 5662B728-A81D-437D-A294-5A20E2BC9A93



State Energy Performance Contracting 
Model Guaranteed Utility Savings Contract between Governmental Unit & Contractor 

Provided by EMNRD as technical assistance to eligible Governmental Units 
Agency legal review recommended 

DRAFT September 28, 2011 
 

 

The New Mexico gross receipts tax levied on the amounts payable under this Agreement in FYXX 
totaling _____________ dollars ($___________) shall be paid by the Agency to the Contractor.  The 
total amount payable to the Contractor under this Agreement, including gross receipts tax and 
expenses, shall not exceed _____________ dollars ($___________) in FYXX. 

 
(REPEAT LANGUAGE FOR EACH FISCAL YEAR COVERED BY THE AGREEMENT -- USE 
FISCAL YEAR NUMBER TO DESCRIBE EACH YEAR; DO NOT USE FY1, FY2, ETC.). 

 
Payment in FYXX, FYXX, FYXX, and FYXX is subject to availability of funds pursuant to the 
Appropriations Paragraph set forth below and to any negotiations between the parties from year to 
year pursuant to Paragraph 1, Scope of Work, and to approval by the DFA.  All invoices MUST BE 
received by the Agency no later than fifteen (15) days after the termination of the Fiscal Year in 
which the services were delivered.  Invoices received after such date WILL NOT BE PAID. 
 

B. The total amount payable to the Contractor under this Agreement, including 
gross receipts tax and expenses, shall not exceed _____________ dollars ($___________) as set 
forth in Schedule H (Final Project Cost & Project Cash Flow Analysis).  This amount is a maximum 
and not a guarantee that the work assigned to the Contractor under this Agreement to be performed 
shall equal the amount stated herein.  Payment terms are described in Schedule I (Financing 
Agreement and Payment Schedule). 
 

D. Contractor must submit a detailed statement accounting for all services performed 
and expenses incurred.  If the Agency finds that the services are not acceptable, within thirty days 
after the date of receipt of written notice from the Contractor that payment is requested, it shall 
provide the Contractor a letter of exception explaining the defect or objection to the services, and 
outlining steps the Contractor may take to provide remedial action.  Upon certification by the Agency 
that the services have been received and accepted, payment shall be tendered to the Contractor within 
thirty days after the date of acceptance. If payment is made by mail, the payment shall be deemed 
tendered on the date it is postmarked.  However, the agency shall not incur late charges, interest, or 
penalties for failure to make payment within the time specified herein.  

 
4. Term.   
 
The Energy Performance Contract shall have a term no greater than 25 years and no greater than 
the cost-weighted average lifetime of the equipment, in compliance with Section 6-23-3 NMSA 1978.  
Agency’s goal is for a term no greater than its desired financing term. 

 
A. THIS AGREEMENT SHALL NOT BECOME EFFECTIVE UNTIL APPROVED 

BY THE DFA.  This Agreement shall terminate on DATE unless terminated pursuant to paragraph 
4, infra, or paragraph 5.  In accordance with Section 13-1-150 NMSA 1978, no contract term for a 
professional services contract, including extensions and renewals, shall exceed four years, except as 
set forth in Section 13-1-150 NMSA 1978.  An exception is that for contracts entered into pursuant 
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to the Public Facility Energy Efficiency and Water Conservation Act (6-23 NMSA 1978), the term 
shall not exceed twenty-five years, including all extensions and renewals. 

 
Prior to the Commencement Date the final contract and technical schedules are negotiated and 
executed by signature.  At that point in time the Contractor typically begins the final design of the 
project and finalizes the construction schedule with the Agency.  The "Interim Period" refers to the 
construction period, during which some amount of energy savings will start to accrue.  The 
treatment of those energy savings can be negotiated to either be credited to the Contractor's 
guarantee or credited to the Agency.  If such savings are credited to the Contractor's guarantee, it 
is recommended that such credit be extended for a specified period of time (e.g. 1-2 years).  If the 
Contractor is credited with the interim period savings, the Agency and Contractor will need to 
agree to develop an approach to the measurement of those savings.  

 
B. Subject to the following sentence, the term of this Contract shall be ________ years 

measured beginning with the Commencement Date.  Nonetheless, the Contract shall be effective 
and binding upon the parties immediately upon its execution, and the period from contract 
execution until the Commencement Date shall be known as the "Interim Period".  All energy 
savings achieved during the interim period will be fully credited to the Agency. 

 
5. Termination. 
 
The Agency has an option to terminate the contract but the Contractor does not.  Contractor’s 
termination is considered a default as described in the default clause.   
 

A. Termination.  This Agreement may be terminated by the Agency upon written notice 
delivered to the Contractor at least ten (10) days prior to the intended date of termination. By such 
termination, the Contractor may not nullify obligations already incurred for performance or failure 
to perform prior to the date of termination.  Notwithstanding the foregoing, this Agreement may be 
terminated immediately upon written notice to the Contractor if the Contractor becomes unable to 
perform the services contracted for, as determined by the Agency or if, during the term of this 
Agreement, the Contractor or any of its officers, employees or agents is indicted for fraud, 
embezzlement or other crime due to misuse of state funds or due to the Appropriations paragraph 
herein. THIS PROVISION IS NOT EXCLUSIVE AND DOES NOT WAIVE THE STATE’S 
OTHER LEGAL RIGHTS AND REMEDIES CAUSED BY THE CONTRACTOR'S 
DEFAULT/BREACH OF THIS AGREEMENT. 

 
B. Termination Management.  Immediately upon receipt by the Contractor of notice of 

termination of this Agreement, the Contractor shall: 1) not incur any further obligations for salaries, 
services or any other expenditure of funds under this Agreement without written approval of the 
Agency; 2) comply with all directives issued by the Agency in the notice of termination as to the 
performance of work under this Agreement;  and 3) take such action as the Agency shall direct for 
the protection, preservation, retention or transfer of all property titled to the Agency and records 
generated under this Agreement. Any non-expendable personal property or equipment provided to 
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or purchased by the Contractor with contract funds shall become property of the Agency upon 
termination and shall be submitted to the agency as soon as practicable. 

 
6. Commencement Date. 
 
This section defines the Commencement Date which is the actual beginning date for the savings 
guarantee period.  It is standard for this date to be the first month AFTER the Contractor has 
completed construction and delivered a notice that all equipment is installed and operating. In 
addition, the Agency will have accepted the installation by signing a Certificate of Acceptance 
which should be attached to the contract.  It also clearly states that no payment for any of the 
Contractor’s on-going services (e.g. measurement and verification, project monitoring, 
maintenance, training etc.) will be made prior to the Commencement Date.  It is recommended 
that the repayment obligation of project financing be arranged to coincide with the 
Commencement Date.  The timing of the Commencement Date may also need to be arranged to 
accommodate the Agency's fiscal year for the purpose of appropriations and budgeting.  This date 
alignment should not prevent the Contractor from timely remuneration for training and other 
services performed prior to Commencement Date. 
 

A. The Commencement Date shall be the first day of the month after the month in 
which all schedules are in final form and accepted by Agency and Contractor shall have delivered 
a Notice to Agency that it has installed and commenced operating all of the Equipment specified in 
Schedule R (Equipment to be Installed by Contractor) and in accordance with the provisions of 
Schedule S (Construction and Installation Schedule) and Schedule T (Systems Start-Up and 
Commissioning; Operating Parameters of Installed Equipment); and Agency has inspected 
and accepted said installation and operation as evidenced by the Certificate of Acceptance as set 
forth in Exhibit VI (Agency Certificate of Acceptance—Installed Equipment).  

 
B. Notwithstanding anything to the contrary in Sections herein (Purchase and Sale; 

Commencement Date and Terms; Interim Period), the Commencement Date shall not occur 
and the Agency shall not be required to accept the work under this Contract unless and until all 
Equipment installation for the Project Site(s) is completed by Contractor in accordance with the 
terms and conditions of this Contract. Agency shall have _____ days after notification by the 
Contractor to inspect and accept the Equipment.  Agency reserves the right to reject the Equipment 
if installation fails to meet reasonable standards of workmanship, does not comply with applicable 
building codes, or is otherwise not in compliance with this Contract.  Contractor shall not be paid 
in full, including retainage, until after the punch list is completed and Contractor has satisfied any 
and all claims for labor and materials and the Certificate of Acceptance has been signed. The 
Certificate of Acceptance will not be unreasonably withheld by the Agency.  

 
C. Compensation payments due to Contractor for on-going services and maintenance 

under this Contract as set forth in Schedule J (Compensation to Contractor for Annual 
Services) shall begin no earlier than _____ from the Commencement Date as defined herein.  
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7. Performance Measures.   
 
Contractor shall substantially perform the following Agency Performance Measures:  

A. [Insert Agency Performance Measure involving facility capital upgrades, if 
applicable.] 

 
B. [Insert Agency Performance Measure involving operational cost reduction, if 

applicable.] 
 
C. [Insert other Agency Performance Measure, if applicable] 
 

Agency Performance Measures documentation is provided as Attachment I.  
 
8. Contractor is Qualified Provider. 
 
This section records the certification by EMNRD of the Contractor as a Qualified Provider, 
pursuant to Sections 6-23-2E and 6-23-5 NMSA 1978, which must be completed prior to the 
execution of this contract.  An EMNRD Certification of Contractor as Qualified Provider must be 
signed by EMNRD and attached to the contract (Exhibit III).   
 
Contractor is certified as a Qualified Provider by EMNRD to perform the Work, pursuant to 
Sections 6-23-2E and 6-23-5 NMSA 1978 and as shown by Exhibit III (EMNRD Certification of 
Contractor as Qualified Provider). 
 
9. Investment-Grade Energy Audit Report and Project Development Proposal. 
 
This section records the certification by EMNRD of the Investment-Grade Energy Audit Report 
which must be completed prior to the execution of this contract.  An EMNRD Certification of 
Guaranteed Energy Savings must be signed by EMNRD and attached to the contract - Exhibit 
IV(Agency Certificate of Acceptance – Installed Equipment).  If the list of measures is not 
completely finalized prior to the signing of this contract, then language to that effect should be 
included. 
 
Contractor has provided the complete Investment-Grade Energy Audit Report and Project 
Development Proposal of the Project Site(s), as set forth in Appendix D (Investment-Grade Energy 
Audit and Project Proposal Contract) and dated __________.  The Investment-Grade Energy Audit 
Report includes all energy conservation measures agreed upon by Agency and Contractor for 
implementation in the Work.  The guaranteed energy savings of energy conservation measures stated 
in the Investment-Grade Energy Audit Report appear to be accurately estimated and reasonable and 
are certified by EMNRD, as shown in Exhibit IV (EMNRD Certification of Guaranteed Energy 
Savings). 
 
10. Schedules, Exhibits and Appendices.   
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Contractor has provided and Agency has approved the following Schedules, Exhibits and 
Appendices, copies of which are attached hereto (or will be as provided for in the Contract), set forth 
in their entirety as Attachment II and made a part of this Contract by reference. 
 

A. Schedules 
 

Savings Guarantee 
Schedule A Energy and Cost Savings Guarantee  
Schedule B Baseline Energy Consumption; Methodology to Adjust Baseline 
Schedule C Savings Measurement and Verification Plan; Post-Retrofit M&V Plan; 

Annual M&V Reporting Requirements 
Schedules D-G [optional schedules] 
 
Payments and Schedule 
Schedule H Final Project Cost & Project Cash Flow Analysis 
Schedule I Financing Agreement and Payment Schedule  
Schedule J Compensation to Contractor for Annual Services 
Schedule K Rebates, Incentives and Grants 
Schedules L-P  [optional schedules] 
 
Design and Construction Phase 
Schedule Q  Description of Project Site(s) 
Schedule R Equipment to be Installed by Contractor 
Schedule S Construction and Installation Schedule 
Schedule T  Systems Start-Up and Commissioning; Operating Parameters of Installed 

Equipment 
Schedule U Standards of Comfort 
Schedule V Contractor’s Training Responsibilities 
Schedules W-AA [optional schedules] 
 
Post-Construction 
Schedule BB Contractor’s Maintenance Responsibilities 
Schedule CC Agency’s Maintenance Responsibilities 
Schedule DD Facility Maintenance Checklist 
Schedules EE-II [optional schedules] 
 
Administration 
Schedule JJ Alternative Dispute Resolution Procedures 
Schedules KK-OO [optional schedules] 
 
Optional Schedules 

Pre-Existing Service Contracts 
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Energy Savings Projections 
Facility Changes Checklist 
Current and Known Capital Projects at Facility 

 
B. Exhibits  
 

Exhibit I Performance Bond  
Exhibit II Labor and Material Payment Bond 
Exhibit III EMNRD Certification of Contractor as Qualified Provider 
Exhibit IV EMNRD Certification of Guaranteed Energy Savings 
Exhibit V Agency Approval of Contracts and Agreements 
Exhibit VI Agency Certificate of Acceptance—Installed Equipment  
Exhibit VII Equipment Warranties 
Optional Exhibits 

Manifest of Ownership 
Minority and Woman-Owned Business Certification 
Certification that Financing Term is no Longer than the Aggregated Equipment Lifetime 
Notice to Proceed with Construction Phase 
Record of Reviews by Agency 

 
C. Appendices 

 
Appendix A RFP for Contractor Solicitation (Pre-qualification Phase; Final Selection Phase) 
Appendix B Contractor Proposal (Pre-qualification Phase; Final Selection Phase) 
Appendix C Investment-Grade Energy Audit and Project Development Contract 
Appendix D Investment-Grade Energy Audit Report 
 
11. Purchase and Sale. 
 
When using a third-party lease-purchase structure the Contractor will receive 100% of the 
Contract Sum from the Agency once the Exhibit VI (Agency Certificate of Acceptance—Installed 
Equipment) is signed. The payments to the Contractor during the construction period (Interim 
Period) can be drawn down by the Contractor from the proceeds of the lease through an escrow 
account set up by the leasing Contractor. Payments will be made based upon the percentage of 
work completed and approved by the Agency. The Agency should require a percentage retainage 
be withheld from the Contractor until the Exhibit VI (Agency Certificate of Acceptance—Installed 
Equipment) is executed, at which time final payment can be made.  
 

A. Agency agrees to lease Equipment through a third-party financier, NAME OF 
LENDER, as provided for in a separate lease document, Schedule I (Financing Agreement and 
Payment Schedule).   
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B. Contractor shall be responsible to pay for all labor, materials, equipment, tools, 
construction equipment and machinery, transportation and other facilities and services necessary for 
the proper execution and completion of the Work.  

 
12. Energy Usage Records and Data. 
 
This section ensures that the Contractor has access to the historical energy consumption, facility 
operations and occupancy data in order to develop baseline utility consumption.  At a minimum, 
there should be 24 months of data made available, however, 36 months is recommended.  Existing 
facility conditions, operations and equipment needs to be carefully recorded to establish an 
accurate baseline.  This will serve as a record of your buildings as they were configured prior to 
project installation and will be critical to the establishment and adjustment of baseline, and 
measurement of savings.  As well, any prior technical studies and/or energy audits should also be 
made available for the Contractor’s review and verification. 
 
Agency has furnished and shall continue to furnish (or authorize its energy suppliers to furnish) 
during the Term of this Contract to Contractor or its designee, upon its request, all of its records and 
complete data concerning energy and water usage and related maintenance for the Project Site(s). 
 
13. Location and Access. 
 
This states the Agency’s responsibility for providing adequate space and protection for the 
installed equipment and authorizes the Contractor’s access to the facility to perform routine and 
emergency operations. 
 
Contractor acknowledges that there exists sufficient space on the Project Site(s) for the installation 
and operation of the Equipment.  Agency shall take reasonable steps to protect such Equipment from 
harm, theft and misuse during the term of this Contract.  Agency shall provide access to the Project 
Site(s) for Contractor to perform any function related to this Contract during regular business hours, 
or such other reasonable hours as may be requested by Contractor and acceptable to the Agency.  
Contractor shall be granted immediate access to make emergency repairs or corrections as it may, in 
its discretion, determine are needed. The Contractor's access to Project Site(s) to make emergency 
repairs or corrections as it may determine are needed shall not be unreasonably restricted by the 
Agency. Contractor shall immediately notify the Agency when emergency action is taken and follow 
up with written notice within three (3) business days specifying the action taken, the reasons 
therefore, and the impact upon the Project Site(s), if any.   
 
14. Permits and Approvals. 

 
This standard construction provision requires the Contractor comply with all code requirements, 
pay all associated permit fees and provide the Agency with copies of each permit and license 
required to do the work.  The Agency agrees to assist the Contractor to the best of its ability to 
obtain all required permits and approvals. 
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Agency shall use its best efforts to assist Contractor in obtaining all necessary permits and approvals 
for installation of the Equipment.  In no event shall Agency, however, be responsible for payment 
of any permit fees.  The equipment and the operation of the equipment by Contractor shall at all 
times conform to all federal, state and local code requirements.  Contractor shall furnish copies of 
each permit or license which is required to perform the work to the Agency before the Contractor 
commences the portion of the work requiring such permit or license.   
 
 
15. Coordination During Installation. 

 
This standard provision directs the Agency and Contractor to coordinate the equipment installation 
activities to not interfere with the Agency's business activities.  If an installation will require 
interference, the Contractor must first obtain the Agency's written approval to proceed.  If a facility 
generates revenue for the Agency (e.g. civic center, theater, arena etc.) and scheduled revenue-
producing activities are interrupted due to the fault of the Contractor, either during project 
installation or operation, then a provision for the collection of damages may be negotiated. 
 
The Agency and Contractor shall coordinate the activities of Contractor's equipment installers with 
those of the Agency, its employees, and agents.  Contractor shall not commit or permit any act which 
will interfere with the performance of business activities conducted by the Agency or its employees 
without prior written approval of the Agency. 
 
16. Construction Schedule; Equipment Installation. 
 
Construction and equipment installation shall proceed in accordance with the construction schedule 
approved by Agency and attached as Schedule S (Construction and Equipment Installation 
Schedule). 
 
17. Systems Startup and Equipment Commissioning. 

 
This section requires the Contractor to conduct performance testing of the equipment as specified 
in its Commissioning Plan located in Schedule T (Systems Start-Up and Commissioning; 
Operating Parameters of Installed Equipment), and verify the specified operating parameters to 
make certain the system is working properly.  In most instances this activity occurs prior to the 
Agency’s final acceptance of the project as fully installed, however, if any testing is negotiated to 
occur after project acceptance, language to that effect should be included here.  It also requires 
the Contractor notify the Agency of when the testing will take place and gives the Agency (or its 
designee) the right to be present during all tests. Make sure the commissioning plan includes 
manufacturer’s startup and performance sheets.   
 
The Contractor shall conduct a thorough and systematic performance test of each element and total 
system of the installed Equipment in accordance with the procedures specified in Schedule T 
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(Systems Start-Up and Commissioning; Operating Parameters of Installed Equipment) and prior to 
acceptance of the project by the Agency as specified in Exhibit VI (Certificate of Acceptance—
Installed Equipment). Testing shall be designed to determine if the Equipment is functioning in 
accordance with both its published specifications and the Schedules to this Contract, and to 
determine if modified building systems, subsystems or components are functioning properly within 
the new integrated environment. The Contractor shall provide notice to the Agency of the scheduled 
test(s) and the Agency and/or its designees shall have the right to be present at any or all such tests 
conducted by Contractor and/or manufacturers of the Equipment.  The Contractor shall be 
responsible for correcting and/or adjusting all deficiencies in systems and Equipment operations that 
may be observed during system commissioning procedures as specified in Schedule T (Systems 
Start-Up and Commissioning; Operating Parameters of Installed Equipment).  The Contractor shall 
be responsible for correcting and/or adjusting all deficiencies in Equipment operation that may be 
observed during system testing procedures. Prior to Agency acceptance Contractor shall also provide 
Agency with reasonably satisfactory documentary evidence that the Equipment installed is the 
Equipment specified in Schedule R (Equipment to be Installed by Contractor).  
 
18. Equipment Warranties. 
 
This warranty provision requires all installed equipment be new and protected by appropriate 
written manufacturers’ warranties for a minimum of one year, covering parts and performance.  It 
also requires warranties provide for the installation of only new parts (not used or reconditioned) 
during the warranty period.  While equipment warranties will be transferred to the Agency after 
completed project installation, this provision makes the Contractor responsible for pursuing any 
necessary remedies during the warranty period.  If the Contractor fails to exercise the warranty 
and damages occur, the Contractor is responsible for all costs of repair and any lost savings.  
 

A. Contractor warrants that all equipment sold and installed as part of this Contract is 
new, will be materially free from defects in materials or workmanship, will be installed properly in 
a good and workmanlike manner, and will function properly for a period of at least one (1) year from 
the date of the Substantial Completion for the particular energy conservation measure, if operated 
and maintained in accordance with the procedures established per building.  Substantial Completion 
does not occur until the Equipment or system has been commissioned, accepted, and Exhibit V 
(Notice of Substantial Completion) is fully executed.  

 
B. After the warranty period, Contractor shall have no responsibility for performing 

maintenance, repairs, or making manufacturer warranty claims relating to the Equipment, except as 
provided in Schedule BB (Contractor’s Maintenance Responsibilities).   

 
C. Contractor further agrees to assign to Agency all available manufacturer’s warranties 

relating to the Equipment and to deliver such written warranties and which shall be attached and set 
forth as Exhibit VII (Equipment Warranties); pursue rights and remedies against the manufacturers 
under the warranties in the event of Equipment malfunction or improper or defective function, and 
defects in parts, workmanship and performance.  Contractor shall, during the warranty period, notify 
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the Agency whenever defects in Equipment parts or performance occur, which give rise to such 
rights and remedies and those rights and remedies are exercised by Contractor.  During this period, 
the cost of any risk of damage or damage to the Equipment and its performance, including damage 
to property and equipment of the Agency or the Project Site(s), due to Contractor’s failure to exercise 
its warranty rights, shall be borne solely by Contractor. 

 
D. All warranties, to the extent transferable, shall be transferable and extend to the 

Agency.  The warranties shall specify that only new, not reconditioned, parts may be used and 
installed when repair is necessitated by malfunction. All extended warranties shall be addressed as 
the property of the owner and appropriately documented and titled. 

 
E. Notwithstanding the above, nothing in this Section shall be construed to 

alleviate/relieve the Contractor from complying with its obligations to perform under all terms and 
conditions of this Contract and as set forth in all attached Schedules.  
 
19. Standards of Comfort. 
 
This section references the Schedule U (Standards of Comfort) which the Contractor is 
contractually liable to maintain throughout the term of the contract.  These standards are 
negotiated between the Contractor and Agency to reflect realistic ranges of heating, cooling and 
hot water temperatures, lighting levels, chilled water requirements, and other specified comfort 
and operating parameters to be maintained.   
 
Contractor shall maintain and operate the Equipment in a manner which will provide the standards 
of heating, cooling, ventilation, hot water supply, and lighting quality and levels as described in 
Schedule U (Standards of Comfort). During the term of this Contract, Contractor and Agency will 
maintain, according to Schedule BB (Contractor’s Maintenance Responsibilities) and Schedule CC 
(Agency’s Maintenance Responsibilities), and operate the Equipment in a manner that will provide 
the standards of comfort and levels of operation as described in Schedule U (Standards of Comfort).   
 
20. Environmental Requirements, Excluded Material and Activities. 
 
This section addresses hazardous materials and establishes that the Contractor may encounter 
such materials but is not responsible for identification, handling or any work.  The Agency will be 
responsible for such handling at its expense.  In the event the Contractor discovers such materials, 
the Contractor will stop work and the Agency will handle it.  Neither the Contractor’s stoppage of 
work nor the Agency’s discovery is grounds for default.  If work can commence, any lost time will 
be added to the time schedule.  The Contractor is responsible for any hazardous materials related 
to equipment it brings to the site.   
 
Agency recognizes that in connection with the installation and/or service or maintenance of 
Equipment at Agency’s Project Site(s), Contractor may encounter, but is not responsible for, any 
work relating to (i) asbestos, materials containing asbestos, or the existence, use, detection, removal, 
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containment or treatment thereof; (ii) fungus (any type of form of fungi, including mold or mildew, 
and myotoxins, spores, scents or by-products produced or released by fungi); (iii) incomplete or 
damaged work or systems or code violations that may be discovered during or prior to the work of 
this agreement; or (iv) pollutants, hazardous wastes, hazardous materials, contaminants other than 
those described in this Section below (collectively “Hazardous Materials”), or the storage, handling, 
use, transportation, treatment, or the disposal, discharge, leakage, detection, removal, or containment 
thereof.  The materials and activities listed in the foregoing sentence are referred to as “Excluded 
Materials and Activities.”  Agency agrees that if performance of work involves any Excluded 
Materials and Activities, Agency will perform or arrange for the performance of such work and shall 
bear the sole risk and responsibility therefore.  In the event Contractor discovers Hazardous or 
Excluded Materials, Contractor shall immediately cease work, remove all Contractor personnel or 
subcontractors from the site, and notify the Agency.  The Agency shall be responsible to handle such 
Materials at its expense. Contractor shall undertake no further work on the Project Site(s) except as 
authorized by the Agency in writing.  Notwithstanding anything in this Contract to the contrary, any 
such event of discovery or remediation by the Agency shall not constitute a default by the Agency.  
In the event of such stoppage of work by Contractor, the Time for Completion of Work will be 
automatically extended by the amount of time of the work stoppage and any additional costs incurred 
by Contractor as a result will be added by Change Order.  
 
Contractor shall be responsible for any hazardous or other materials, including, without limitation, 
those listed in this section that it may bring to the Project Site(s).   

 
21. Polychlorinated Biphenyl (PCB) Ballasts; Mercury Lamps. 
 
The Contractor is required to have an agreement with an approved PCB ballast disposal company 
that will properly handle transport, recycling, and incineration, providing information for site 
handling and a Certificate of Destruction.  Similarly the Contractor is required to have an 
agreement with an approved lamp disposal company.   In both cases, the Agency will sign 
manifests of ownership.   
 

A. Contractor shall enter into an agreement with an approved PCB ballast disposal 
company that will provide an informational packet, packing receptacles and instructions, labels and 
shipping materials, transportation, and recycling or incineration services for PCB ballasts.  All 
capacitors and asphalt potting compound materials removed from Agency’s PCB ballasts will be 
incinerated in a federally approved facility.  After proper disposal, a Certificate of Destruction will 
be provided by the approved facility to Agency.  Contractor’s responsibility shall be for the proper 
and legal management of any of Agency’s PCB ballasts removed as a result of the installation of the 
Equipment and shall be limited only until said PCB ballasts are loaded onto an approved PCB ballast 
disposal Contractor’s vehicle for transportation. 

 
B. Contractor shall enter into an agreement with an approved lamp disposal company, 

who will provide approved containers, materials required to label, transportation, recycling or 
incineration in accordance with EPA requirements, and a copy of the manifest. 
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C. Agency agrees to sign manifests of ownership for all PCB ballasts and mercury lamps 

removed from the Project Site(s). 
 
22. Training by Contractor. 
 
In many performance contracts the training of facility personnel is often conducted prior to 
acceptance by the Agency of the completed installation.  There are occasions, however, where it 
may be necessary to conduct training after project acceptance, which can be noted and included in 
the appropriate schedule.  If there are charges for unscheduled training, such charges should be 
noted in this section.    
 
The Contractor shall conduct the training program described in Schedule V (Contractor's Training 
Responsibilities) hereto.  The must be completed prior to acceptance of the Equipment installation.  
The Contractor shall provide ongoing training whenever needed with respect to updated or altered 
Equipment, including upgraded software.  Such training shall be provided at no charge to the Agency 
and shall have no effect on prior acceptance of Equipment installation.  
 
23. Equipment Service, Actions by Contractor. 
  
This section refers to the maintenance and service responsibilities of each party as they are 
specified in Schedules CC (Agency’s Maintenance Responsibilities) and BB (Contractor’s 
Maintenance Responsibilities).  It also states that if the Agency is at fault for causing additional 
maintenance or repair to the equipment, then the Agency will be charged by the Contractor for the 
cost of the required maintenance or repair. 
 
Contractor shall provide all service, repairs, and adjustments to the Equipment installed under terms 
of this Contract pursuant to Schedule BB (Contractor's Maintenance Responsibilities).  Agency shall 
incur no cost for Equipment service, repairs, and adjustments, except as set forth in Schedule J 
(Compensation to Contractor for Annual Services), provided, however, that when the need for 
maintenance or repairs principally arises due to the negligence or willful misconduct of the Agency 
or any employee or other agent of Agency, and Contractor can so demonstrate such causal 
connection, Contractor may charge Agency for the actual cost of the maintenance or repair insofar 
as such cost is not covered by any warranty or insurance proceeds. 
 
24. Malfunctions and Emergencies. 
 
This section requires the Agency to notify the Contractor within a specified number of hours of 
actually knowing about any situation that impacts the performance of the equipment.  As described 
here, the impacts cover both pre-existing energy related equipment and the newly installed 
equipment.  The impacts defined here include equipment malfunction or modification, interruption 
of power supply or any emergency situation which may affect the Energy and Cost Savings 
Guarantee.  If such an impact is known by the Agency to have occurred and the Agency delays in 
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notifying the Contractor and doesn't correct the situation, it will treated as a Material Change and 
the baseline will be adjusted accordingly.  If the Agency makes an effort to assess the situation and 
incorrectly determines it doesn't have an impact, then the Contractor will not fault the Agency, 
although an adjustment to the baseline may still be warranted. 
 

A. Agency shall use its best efforts to notify the Contractor or its designated 
subcontractors within 24 hours after the Agency's actual knowledge and occurrence of:  (i) any 
malfunction in the operation of the Equipment or any preexisting energy related equipment that 
might materially impact upon the guaranteed energy savings, (ii) any interruption or alteration to the 
energy supply to the Project Site(s), or (iii) any alteration or modification in any energy-related 
equipment or its operation.  

 
B. Where Agency exercises due diligence in attempting to assess the existence of a 

malfunction, interruption, or alteration it shall be deemed not at fault in failing to correctly identify 
such conditions as having a material impact upon the guaranteed energy savings.  Agency shall 
notify Contractor within twenty-four (24) hours upon its having actual knowledge of any emergency 
condition affecting the Equipment.  Contractor shall respond or cause its designee(s) to respond 
within ____ hours and shall promptly proceed with corrective measures.  Any telephonic notice of 
such conditions by Agency shall be followed within three business days by written notice to 
Contractor from Agency.  If Agency unreasonably delays in so notifying Contractor of a malfunction 
or emergency, and the malfunction or emergency is not otherwise corrected or remedied, Contractor 
may charge Agency for its loss, due to the delay, associated with the guaranteed savings under this 
Contract for the particular time period, provided that Contractor is able to show the direct causal 
connection between the delay and the loss.   

 
C. The Contractor shall provide a written record of all service work performed.  This 

record will indicate the reason for the service, description of the problem and the corrective action 
performed. 
 
25. Actions by Agency. 
 
This section states the Agency may not make any changes to the operation and maintenance of the 
equipment without the prior written approval of the Contractor unless otherwise indicated in 
Schedule CC (Agency’s Maintenance Responsibilities) or if there is an emergency and the 
Contractor can't be reasonably notified.  In the case of such emergency, the Agency should follow 
instructions provided by the Contractor for emergency action. 
 
Agency shall not move, remove, modify, alter, or change in any way the Equipment or any part 
thereof without the prior written approval of Contractor except as set forth in Schedule CC (Agency's 
Maintenance Responsibilities).  Notwithstanding the foregoing, Agency may take reasonable steps 
to protect the Equipment if, due to an emergency, it is not possible or reasonable to notify Contractor 
before taking any such actions. In the event of such an emergency, Agency shall take reasonable 
steps to protect the Equipment from damage or injury and shall follow instructions for emergency 
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action provided in advance by Contractor.  Agency agrees to maintain the Project Site(s) in good 
repair and to protect and preserve all portions thereof which may in any way affect the operation or 
maintenance of the Equipment. 
 
26. Modification of Equipment. 
 
During the Term of this Contract, Agency will not, without the prior written consent of Contractor, 
affix or install any accessory Equipment or device on any of the Equipment if such addition will 
change or impair the originally intended functions, value or use of the Equipment without 
Contractor’s prior written approval, which shall not be unreasonably withheld.   
 
27. Upgrade or Alteration of Equipment. 
 
This section describes the terms and conditions under which the Contractor may make changes to 
the equipment, operating procedures or take other energy savings actions.  If such changes are 
implemented during any time during the contract they must be described in a supplemental 
schedule and be approved by the Agency.  Any equipment replaced is required to be new and have 
the potential to produce at least as much or more savings.  If computer software is updated, the 
licensing provisions of Section 41 (Ownership of Certain Proprietary Property Rights) still apply. 
 

A. Contractor shall at all times have the right, subject to Agency's prior written approval, 
which approval shall not be unreasonably withheld, to change the Equipment, revise any procedures 
for the operation of the Equipment or implement other energy saving actions in the Project Site(s), 
provided that:  (i) the Contractor complies with the standards of comfort and services set forth in 
Schedule U (Standards of Comfort) herein; (ii) such modifications or additions to, or replacement of 
the Equipment, and any operational changes, or new procedures are necessary to enable the 
Contractor to achieve the guaranteed energy and cost savings at the Project Site(s) and; (iii) any cost 
incurred relative to such modifications, additions or replacement of the Equipment, or operational 
changes or new procedures shall be the responsibility of the Contractor.   

 
B. All modifications, additions or replacements of the Equipment or revisions to 

operating or other procedures shall be described in a supplemental Schedule(s) to be provided to the 
Agency for approval, which shall not be unreasonably withheld, provided that any replacement of 
the Equipment shall, unless otherwise agreed, be new and have equal or better potential to reduce 
energy consumption at the Project Site(s) than the Equipment being replaced. The Contractor shall 
have the right to update any and all software to be used in connection with the Equipment in 
accordance with the provisions of Section 41 (Ownership of Certain Proprietary Rights) and 
Schedule BB (Contractor’s Maintenance Responsibilities).  All replacements of and alterations or 
additions to the Equipment shall become part the Equipment described in Schedule R (Equipment 
to be Installed by Contractor) and shall be covered by the provisions and terms of Section 16 
(Construction Schedule; Equipment Installation).   
 
28. Material Change Defined. 
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This section defines the term "Material Change" which covers any condition other than weather 
that affects building energy use by more than the negotiated percentage (see above discussion).  It 
is typical for the percent of deviation to be negotiated as a value ranging between 2% and 5% 
based on aggregate consumption costs. The lower value (2%) may be appropriate for large 
facilities (over $20,000/month utility bills) and the higher value (5%) may be appropriate for small 
facilities (less than $5,000/month utility bills). 
 

A. A Material Change shall include any change in or to the Project Site(s), whether 
structural, operational or otherwise in nature which reasonably could be expected, in the judgment 
of the Agency, to increase or decrease annual energy consumption in accordance with the provisions 
and procedures set forth in Schedule B (Baseline Energy Consumption; Methodology to Adjust 
Baseline) and Schedule C (Savings Measurement and Verification Plan; Post-Retrofit M&V Plan; 
Annual M&V Reporting Requirements) by at least __ % after adjustments for climatic variations.   

 
B. Actions by the Agency which may result in a Material Change include, but are not 

limited to, the following: 
 

i) manner of use of the Project Site(s) by the Agency; or 
ii) hours of operation for the Project Site(s) or for any equipment or energy using 

systems operating at the Project Site(s); or  
iii) Permanent changes in the comfort and service parameters set forth in 

Schedule U (Standards of Comfort); or 
iv) occupancy of the Project Site(s); or 
v) structure of the Project Site(s); or 

vi) types and quantities of equipment used at the Project Site(s) or 
vii) modification, renovation or construction at the Project Site(s); or 

viii) the Agency's failure to provide maintenance of and repairs to the Equipment 
in accordance with Schedule CC (Agency's Maintenance Responsibilities); or 

ix) any other conditions other than climate affecting energy use at the Project 
Site(s) including but not limited to the replacement, addition or removal of energy and water 
consuming devices whether plug in or fixed assets, 

x) casualty or condemnation of the Project Site(s) or Equipment, or  
xi) changes in utility provider or utility rate classification, or 

xii) any other conditions other than climate affecting energy or water use at the 
Project Site(s). 

xiii) Modifications, alterations or overrides of the energy management system 
schedules or hours of operation, set back/start up or holiday schedules.  

 
29. Reported Material Changes; Notice by Agency. 
 
This section requires the Agency to notify the Contractor in writing if there are any actual or 
planned changes to the facility which would effect energy consumption by more than the specified 
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percentage.  In the event of an emergency or situation that would prevent advance notification, the 
Agency has a specified number of hours to inform the Contractor that a Material Change has 
occurred. 
 
The Agency shall use its best efforts to deliver to the Contractor a written notice describing all actual 
or proposed Material Changes in the Project Site(s) or in the operations of the Project Site(s) at least 
__ days before any actual or proposed Material Change is implemented or as soon as is practicable 
after an emergency or other unplanned event.  Notice to the Contractor of Material Changes which 
result because of a bona fide emergency or other situation which precludes advance notification shall 
be deemed sufficient if given by the Agency within ____ hours after having actual knowledge that 
the event constituting the Material Change occurred or was discovered by the Agency to have 
occurred. 
 
30. Other Adjustments. 
 
This section states that if all building conditions and operations stay the same, then energy 
consumption will not vary more than the negotiated percentage during any month when compared 
to the baseline use for that month and after adjustments for weather are made.  See above 
discussion.  In the event such a variation occurs, the Contractor will try to determine the cause of 
the deviation and report its findings the Agency.  The Contractor and Agency will then determine 
what adjustments will be made to the baseline as described in Schedule B (Baseline Energy 
Consumption; Methodology to Adjust Baseline). 
 
As agreed in Section 29 (Reported Material Changes; Notice by Agency) Agency will alert 
Contractor of materials changes as known.  Both parties have a vested interest in meeting the 
guaranteed savings of the Contract.  As such, the Contractor shall work with Agency to investigate, 
identify and correct any changes that prevent the guaranteed savings from being realized.  As a result 
of such investigation, Contractor and Agency shall determine what, if any, adjustments to the 
baseline will be made in accordance with the provisions set forth in Schedule B (Baseline Energy 
Consumption; Methodology to Adjust Baseline) and Schedule C (Savings Measurement and 
Verification Plan; Post-Retrofit M&V Plan; Annual M&V Reporting Requirements). Any disputes 
between the Agency and the Contractor concerning any such adjustment shall be resolved in 
accordance with the provisions of Schedule JJ (Alternative Dispute Resolution Procedures) hereto. 
 
31. Corrective Action; Accuracy of the Services. 
 
This section directs the Contractor to protect the Project Site(s) and its contents to repair and 
restore to the original condition any damage caused by the Contractor in connection with this 
contract.  Any costs incurred to correct such damage are to be paid by the Contractor.  The 
Contractor is solely responsible for the technical professional accuracy of all work performed 
under this Contract including work done by subcontractors or others. 

A. Contractor shall perform all tasks/phases under the Contract, including construction, 
and install the Equipment in such a manner so as not to harm the structural integrity of the buildings 
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or their operating systems and so as to conform to the standards set forth in Schedule U (Standards 
of Comfort) and the construction schedule specified in Schedule S (Construction and Installation 
Schedule).  Contractor shall repair and restore to its original condition any area of damage caused 
by Contractor's performance under this Contract.  The Agency reserves the right to review the work 
performed by Contractor and to direct Contractor to take certain corrective action if, in the opinion 
of the Agency, the structural integrity of the Project Site(s) or its operating system is or will be 
harmed.  All costs associated with such corrective action to damage caused by Contractor's 
performance of the work shall be borne by Contractor. 

 
B. Contractor shall remain responsible for the professional and technical accuracy of all 

services performed, whether by the Contractor or its subcontractors or others on its behalf, 
throughout the term of this Contract. 
 
32. Annual Reporting Requirements; Annual ENERGY STAR Rating. 
 
At the end of each year during the guarantee period as specified in Schedule A (Savings Guarantee) 
and no later than ninety (90) days thereafter, the Contractor shall complete and submit the data 
required in Schedule C (Savings Measurement and Verification Plan; Post-Retrofit M&V Plan; 
Annual M&V Reporting Requirements).  The Contractor shall provide an ENERGY STAR rating 
for each eligible facility for each year of the guarantee period if applicable.    
 
33. Other Documents. 
  
This section makes the original Request for Proposals (RFP) and the selected Contractor's 
proposal part of the contract.  It also acknowledges the completion of the Contractor's Technical 
Energy Audit Report and its approval and acceptance by the Agency. It is recommended that the 
original Technical Energy Audit Report in its entirety be attached and/or referenced as an Exhibit 
to this contract. It is important to note the last sentence of this provision makes it clear that if there 
is any future discrepancy between the Technical Energy Audit Report and any technical 
schedule(s), the terms of this contract shall apply. 
 
This Contract incorporates herein and makes a part hereof the entire Request for Proposal and Project 
Development Proposal, labeled Appendix A and B, respectively.  Notwithstanding, the provisions 
of this Contract and the attached Schedules, Exhibits and Appendices shall govern in the event of 
any inconsistencies between the Investment-Grade Energy Audit Report and the provisions of this 
Contract. 

 
34. Energy and Cost Savings Guarantee. 
 
This section establishes the term of the Energy and Cost Savings Guarantee to be on an annual 
basis and structured to cover any and all annual payments (debt service/lease payment and on-
going Contractor fees) to be made by the Agency. It ensures that the Contractor’s savings 
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guarantee will at least cover annual project lease-purchase costs (principal and interest) and all 
annual Contractor service fees for maintenance. 
 
Contractor has formulated and, subject to the adjustments provided for in Sections 28, 29 and 30 
(Material Changes), has guaranteed the annual level of energy and water cost savings to be achieved 
as a result of the installation and operation of the Equipment and provision of services provided for 
in this Contract in accordance with the methods of savings measurement and verification as set forth 
in Schedule C (Savings Measurement and Verification Plan; Post-Retrofit M&V Plan; Annual M&V 
Reporting Requirements).  The Energy and Cost Savings Guarantee is set forth in annual increments 
for the term of the Contract as specified in Schedule A (Savings Guarantee) and has been structured 
by the Contractor to be sufficient to cover any and all annual payments required to be made by the 
Agency as set forth in Schedule J (Compensation to Contractor for Annual Services) and Schedule 
I (Financing Agreement and Payment Schedule).   

 
35. Annual Review and Reimbursement/Reconciliation. 

 
At the end of each year of the contract and within a specified number of days, there will be a 
review and reconciliation of the actual achieved savings (subject to any adjustments made for 
weather, occupancy, operations etc.) with the Contractor’s guaranteed savings. If there is a 
savings shortfall, the Contractor is contractually liable to reimburse the Agency for the difference 
between what was actually achieved and the amount guaranteed.  If in any future year, the 
achieved savings exceed the guarantee, the excess savings will be used to reimburse the 
Contractor for any shortfall payments made in previous years.  It is recommended that all excess 
savings be retained by the Agency except when the Contractor has had a previous year's shortfall 
and not be credited to satisfy savings guarantees in future years of the contract. Agency may 
negotiate to receive cash, equipment or services equivalent to any deficiency in savings. 
 

A. Energy-related cost savings shall be measured and/or calculated as specified in 
Schedule C (Savings Measurement and Verification Plan; Post-Retrofit M&V Plan; Annual M&V 
Reporting Requirements) and a report provided within ninety (90) days of the end of the year for the 
previous year for each anniversary of the Commencement Date.   

 
B. In the event the Energy and Cost Savings achieved during such guarantee year are 

less than the Guaranteed Energy and Cost Savings as defined in Schedule A (Savings Guarantee), 
Contractor shall pay the Agency an amount equal to the deficiency. 

 
C. The Contractor shall remit such payments to the Agency within ___ days of written 

notice by the Agency of such monies due.  When the total energy savings in any one year during the 
guarantee period exceed the Energy and Cost Savings Guarantee as set forth in Schedule A (Savings 
Guarantee) and are in addition to those monies due the Contractor for compensation for services as 
set forth in Schedule J (Compensation to Contractor for Annual Services), such excess savings shall 
first be applied to reimburse Contractor for any payment Contractor made to Agency to meet 
Contractor's guarantee for previous years in which the energy savings fell short of Contractor's 
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Energy and Cost Savings Guarantee under the terms as set forth in Schedule A (Savings Guarantee). 
In no event shall credit for excess savings be used to satisfy saving guarantees in future years of the 
Contract 

 
36. Contractor Compensation and Fees. 
 
This section ensures that the Contractor’s savings guarantee will, at a minimum, cover annual 
project financing costs (principal and interest).  In addition, it states that all annual Contractor 
service fees for maintenance will also be paid from savings.   
 
Contractor has structured the Energy and Cost Savings Guarantee referred to in Section 34 above, 
to be sufficient to include any and all annual payments required to be made by the Agency in 
connection with financing/purchasing the Equipment to be installed by Contractor under this 
Contract as set forth in Schedule I (Financing Agreement and Payment Schedule).  Actual energy 
and operations savings achieved by Contractor through the operation of Equipment and performance 
of services by Contractor shall be sufficient to cover any and all annual fees to be paid by Agency 
to Contractor for the provision of services as set forth and in accordance with the provisions of 
Schedules J (Compensation to Contractor) and BB (Contractor's Maintenance Responsibilities). 

 
37. Billing Information Procedure. 
 

A. Payments due to Contractor shall be calculated each ______________in the 
following manner: 

 
i) By the _____________ day after receipt, Agency shall provide Contractor 

with copies of all energy bills for the Project Site(s) which it shall have received for the preceding 
month; 

ii) Upon receipt of the required information, Contractor shall calculate the 
savings in accordance with the agreed-upon calculation formulae in Schedule C (Savings 
Measurement and Verification Plan; Post-Retrofit M&V Plan; Annual M&V Reporting 
Requirements). 

 
B. Based upon paragraphs (i) and (ii) above, Contractor shall prepare and send to 

Agency a _____________invoice which shall set forth for each__________ the amounts of the 
energy and operations dollar savings calculated in accordance with Schedule C (Savings 
Measurement and Verification Plan; Post-Retrofit M&V Plan; Annual M&V Reporting 
Requirements)and for the services as provided for in Schedule J (Compensation to Contractor for 
Annual Services).  The invoice will set forth the total _______payment due from Agency. 

  
38. Payment. 
 
Agency shall pay Contractor within ___ days of receipt of Contractor's invoice. 
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39. Effective Date of Payment Obligation. 
 
This section states that no Contractor fees for ongoing maintenance, monitoring or other services 
shall be paid until all equipment in installed and operating in accordance with the agreed upon 
Construction Schedule and Agency has approved the completed installation and signed the Exhibit 
VI (Certificate of Acceptance—Installed Equipment). 
 
Notwithstanding the above provisions, Agency shall not be required to begin any payments to 
Contractor under this Contract unless and until all equipment installation is completed by Contractor 
in accordance with the provisions of Section 16 (Construction Schedule;  Equipment Installation) 
and Schedule T (Systems Start-Up and Commissioning; Operating Parameters of Installed 
Equipment), and accepted by Agency as evidenced by the signed Certificate of Acceptance as set 
forth in Exhibit VI (Certificate of Acceptance—Installed Equipment), and unless and until said 
equipment is fully and properly functioning. 

 
40. Open Book Pricing. 
 
This section establishes that the Contractor will fully disclose all costs, providing access to 
records for all labor and material costs, making them available for three years beyond final 
payment.    
 
Open book pricing will be required, such that the Contractor shall fully disclose all costs of materials 
and labor purchased and subcontracted by the Contractor and a list of hourly rates and position 
descriptions for labor or services provided by the Contractor. Estimates for number of hours required 
for the project and deviations of these budgeted hours shall require prior written approval by the 
owner or shall not be paid. Contractor shall maintain cost accounting records on authorized work 
performed under actual costs for labor and material, or other basis requiring accounting 
records.  Contractor shall afford Agency access to these records and preserve them for a period of 
three (3) years after final payment. Costs will be evaluated through price analysis to compare costs 
with reasonable criteria such as established catalog and market prices or historical prices.  The 
pricing methodology and individual cost markups disclosed during preliminary contract negotiations 
will be expected to be applied, providing the scope and size of the project remain the same as 
assumed when markups were disclosed.   
 
41. Ownership of Certain Proprietary Property Rights. 
 
This provision addresses the Contractor's proprietary rights over customized (or exclusive) 
software used in an energy management system which may control, manage and perform other 
functions in conjunction with the project (there may other technical designs, processes, formulas 
etc., which this provision would cover).  Of particular importance is the stipulation that grants the 
Agency a continuing license (at no charge) to use and operate the project without violating any 
Contractor's proprietary rights.   
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Agency shall not, by virtue of this Contract, acquire any interest in any formulas, patterns, devices, 
secret inventions or processes, copyrights, patents, other intellectual or proprietary rights, or similar 
items of property which are or may be used in connection with the Equipment.  The Contractor shall 
grant to the Agency a perpetual, irrevocable royalty-free license for any and all software or other 
intellectual property rights necessary for the Agency to continue to operate, maintain, and repair the 
Equipment in a manner that will yield guaranteed utility consumption reductions for the specified 
contract term. Contractor shall not be liable for providing new versions of software or other 
enhancements if or unless such new versions or enhancements are necessary to achieve the 
guaranteed utility consumption reductions.  
 
42. Ownership of Existing Equipment. 
 
This provision states that the Agency has ownership of all existing equipment and that the 
Contractor shall notify the Agency in writing of what equipment and materials are to be replaced.  
If the Agency chooses to keep the equipment to be replaced, the Contractor will be notified and the 
Agency responsible for identifying the location of where the property is to be stored or relocated.  
The Contractor is responsible for all equipment and materials to be disposed.  The exception to 
this is the treatment of any hazardous or environmentally sensitive materials.   
 
Ownership of the equipment and materials presently existing at the Project Site(s) at the time of 
execution of this Contract shall remain the property of the Agency even if it is replaced or its 
operation made unnecessary by work performed by Contractor pursuant to this Contract.  If 
applicable, Contractor shall advise the Agency in writing of all equipment and materials to be 
replaced at the Project Site(s) and the Agency shall within ____days designate in writing to the 
Contractor which equipment and materials that should not be disposed of off-site by the Contractor.  
It is understood and agreed to by both Parties that the Agency shall be responsible for and designate 
the location and storage for any equipment and materials that should not be disposed of off-site.  The 
Contractor shall be responsible for the disposal of all equipment and materials designated by the 
Agency as disposable off-site in accordance with all applicable laws and regulations regarding such 
disposal. 
 
43. Damages to Equipment or Property. 
 
This section needs to reflect the individual Agency's standard requirements with regard to 
insurance and indemnification. 
 
Contractor shall be responsible for (i) any damage to the Equipment or other property on the Project 
Site(s) and (ii) any personal injury where such damage or injury occurs as a result of Contractor's 
performance under this Contract. 
 
44. Liabilities.  
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Neither party shall be liable for any special, incidental, indirect, punitive or consequential damages, 
arising out of or in connection with this Contract.  Further, the liability of either party under this 
Contract shall not exceed the Contract Sum in the aggregate.  
 
45. Appropriations.  
 
This section protects the Agency in the event no funds or insufficient funds are appropriated to 
cover the financial payments due to the Contractor under the terms of this Contract, in effect 
terminating the contract with no penalty to the Agency.  This is a standard provision in public 
sector performance contracting and is generally accepted by the ESCO industry since it is unlikely 
that funding for utilities (source of funds) would be withheld.   
 
The terms of this Agreement are contingent upon sufficient appropriations and authorization being 
made by the Legislature of New Mexico for the performance of this Agreement.  If sufficient 
appropriations and authorization are not made by the Legislature, this Agreement shall terminate on 
the last day of the fiscal year for which appropriations were made, without penalty or expense to the 
Agency of any kind whatsoever, except as to the portions of payments herein agreed upon for which 
Agency and/or other funds shall have been appropriated and budgeted or are otherwise available, 
and upon written notice being given by the Agency to the Contractor. The Agency's decision as to 
whether sufficient appropriations are available shall be accepted by the Contractor and shall be final. 
If the Agency proposes an amendment to the Agreement to unilaterally reduce funding, the 
Contractor shall have the option to terminate the Agreement or to agree to the reduced funding, 
within thirty (30) days of receipt of the proposed amendment. 
 
46. Status of Contractor.   
 
The Contractor and its agents and employees are independent contractors performing professional 
services for the Agency and are not employees of the State of New Mexico. The Contractor and its 
agents and employees shall not accrue leave, retirement, insurance, bonding, use of state vehicles, 
or any other benefits afforded to employees of the State of New Mexico as a result of this Agreement.  
The Contractor acknowledges that all sums received hereunder are reportable by the Contractor for 
tax purposes, including without limitation, self-employment and business income tax.  The 
Contractor agrees not to purport to bind the State of New Mexico unless the Contractor has express 
written authority to do so, and then only within the strict limits of that authority. 
 
47. Subcontracting.   
 
The Contractor shall not subcontract any portion of the services to be performed under this 
Agreement without the prior written approval of the Agency. 
 
48. Release.   
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Final payment of the amounts due under this Agreement shall operate as a release of the Agency, its 
officers and employees, and the State of New Mexico from all liabilities, claims and obligations 
whatsoever arising from or under this Agreement.   
 
49. Confidentiality.   
 
Any confidential information provided to or developed by the Contractor in the performance of this 
Agreement shall be kept confidential and shall not be made available to any individual or 
organization by the Contractor without the prior written approval of the Agency.  

 
50. Product of Service -- Copyright.   
 
All materials developed or acquired by the Contractor under this Agreement shall become the 
property of the State of New Mexico and shall be delivered to the Agency no later than the 
termination date of this Agreement.  Nothing developed or produced, in whole or in part, by the 
Contractor under this Agreement shall be the subject of an application for copyright or other claim 
of ownership by or on behalf of the Contractor. 

 
51. Conflict of Interest; Governmental Conduct Act.   
 
The Contractor warrants that it presently has no interest and shall not acquire any interest, direct or 
indirect, which would conflict in any manner or degree with the performance or services required 
under the Agreement.   The Contractor certifies that the requirements of the Governmental Conduct 
Act, Sections 10-16-1 through 10-16-18, NMSA 1978, regarding contracting with a public officer 
or state employee or former state employee have been followed. 
 
52. Amendment.   
 
This Agreement shall not be altered, changed or amended except by instrument in writing executed 
by the parties hereto. 
 
53. Merger.   
 
This Agreement incorporates all the Agreements, covenants and understandings between the parties 
hereto concerning the subject matter hereof, and all such covenants, Agreements and understandings 
have been merged into this written Agreement.  No prior Agreement or understanding, oral or 
otherwise, of the parties or their agents shall be valid or enforceable unless embodied in this 
Agreement. 
 
54. Penalties for violation of law.   
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The Procurement Code, Sections 13-1-28 through 13-1-199, NMSA 1978, imposes civil and 
criminal penalties for its violation.  In addition, the New Mexico criminal statutes impose felony 
penalties for illegal bribes, gratuities and kickbacks. 
 
55. Equal Opportunity Compliance.   
 
The Contractor agrees to abide by all federal and state laws and rules and regulations, and executive 
orders of the Governor of the State of New Mexico, pertaining to equal employment opportunity.  In 
accordance with all such laws of the State of New Mexico, the Contractor assures that no person in 
the United States shall, on the grounds of race, religion, color, national origin, ancestry, sex, age, 
physical or mental handicap, or serious medical condition, spousal affiliation, sexual orientation or 
gender identity, be excluded from employment with or participation in, be denied the benefits of, or 
be otherwise subjected to discrimination under any program or activity performed under this 
Agreement.  If Contractor is found not to be in compliance with these requirements during the life 
of this Agreement, Contractor agrees to take appropriate steps to correct these deficiencies. 
 
56. Applicable Law.   
 
The laws of the State of New Mexico shall govern this Agreement, without giving effect to its choice 
of law provisions.  Venue shall be proper only in a New Mexico court of competent jurisdiction in 
accordance with Section 38-3-1 (G) NMSA 1978.  By execution of this Agreement, Contractor 
acknowledges and agrees to the jurisdiction of the courts of the State of New Mexico over any and 
all lawsuits arising under or out of any term of this Agreement. 
 
57. Insurance.   
 
At all times during the term of this Contract, Contractor shall maintain in full force and effect, at its 
expense:  (1) Workmen's Compensation Insurance sufficient to cover all of the employees of 
(Contractor) working to fulfill this Contract, and (2) Casualty and Liability Insurance on the 
Equipment and Liability Insurance for its employees and the possession, operation, and service of 
the Equipment.  The limits of such insurance shall be not less than $_________________ for injury 
to or death of one person in a single occurrence and $_________________ for injury to or death of 
more than one person in a single occurrence and $______________    _ for a single occurrence of 
property damage.  Such policies shall name the Agency as an additional insured. 
 
Prior to commencement of work under this Contract, Contractor will be required to provide Agency 
with current certificates of insurance specified above.   These certificates shall contain a provision 
that coverages afforded under the policies will not be canceled or changed until at least thirty (30) 
days' prior written notice has been given to Agency. 
 
 
58. Workers Compensation.   
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The Contractor agrees to comply with state laws and rules applicable to workers compensation 
benefits for its employees. If the Contractor fails to comply with the Workers Compensation Act and 
applicable rules when required to do so, this Agreement may be terminated by the Agency. 
 
59. Records and Financial Audit.   
 
The Contractor shall maintain detailed time and expenditure records that indicate the date; time, 
nature and cost of services rendered during the Agreement’s term and effect and retain them for a 
period of three (3) years from the date of final payment under this Agreement.  The records shall be 
subject to inspection by the Agency, the Department of Finance and Administration and the State 
Auditor.  The Agency shall have the right to audit billings both before and after payment.  Payment 
under this Agreement shall not foreclose the right of the Agency to recover excessive or illegal 
payments 

 

60. Indemnification.  
 
The Contractor shall defend, indemnify and hold harmless the Agency and the State of New Mexico 
from all actions, proceeding, claims, demands, costs, damages, attorneys’ fees and all other liabilities 
and expenses of any kind from any source which may arise out of the performance of this Agreement, 
caused by the negligent act or failure to act of the Contractor, its officers, employees, servants, 
subcontractors or agents, or if caused by the actions of any client of the Contractor resulting in injury 
or damage to persons or property during the time when the Contractor or any officer, agent, 
employee, servant or subcontractor thereof has or is performing services pursuant to this Agreement.  
In the event that any action, suit or proceeding related to the services performed by the Contractor 
or any officer, agent, employee, servant or subcontractor under this Agreement is brought against 
the Contractor, the Contractor shall, as soon as practicable but no later than two (2) days after it 
receives notice thereof, notify the legal counsel of the Agency and the Risk Management Division 
of the New Mexico General Services Department by certified mail. 

 
61. Invalid Term or Condition.   
 
If any term or condition of this Agreement shall be held invalid or unenforceable, the remainder of 
this Agreement shall not be affected and shall be valid and enforceable. 
 
62. Enforcement of Agreement.   
 
A party's failure to require strict performance of any provision of this Agreement shall not waive or 
diminish that party's right thereafter to demand strict compliance with that or any other provision.  No 
waiver by a party of any of its rights under this Agreement shall be effective unless express and in 
writing, and no effective waiver by a party of any of its rights shall be effective to waive any other 
rights. 
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63. Conditions Beyond Control Of The Parties. 
 
If a party ("performing party") shall be unable to reasonably perform any of its obligations under this 
Contract due to acts of God, insurrections or riots, or similar events, this Contract shall at the other 
party's option (i) remain in effect but said performing party's obligations shall be suspended until the 
said events shall have ended; or, (ii) be terminated upon ten (10) days notice to the performing party, 
in which event neither party shall have any further liability to the other.   
 
64. Events of Default by Agency.  
 

A. Each of the following events or conditions shall constitute an "Event of Default" by 
Agency: 

i) any failure by Agency to pay Contractor any sum due for a service and 
maintenance period of more than ___ days after written notification by Contractor that Agency is 
delinquent in making payment and provided that Contractor is not in default in its performance under 
the terms of this Contract; or 

ii) any other material failure by Agency to perform or comply with the terms and 
conditions of this Contract, including breach of any covenant contained herein, provided that such 
failure continues for _____ days after notice to Agency demanding that such failures to perform be 
cured or if such cure cannot be effected in ______ days, Agency shall be deemed to have cured 
default upon the commencement of a cure within  _______ days and diligent subsequent completion 
thereof; 

iii) any representation or warranty furnished by Agency in this Contract which 
was false or misleading in any material respect when made. 
 
65. Events of Default by Contractor.  
 

A. Each of the following events or conditions shall constitute an "Event of Default" by 
Contractor: 

i) the standards of comfort and service set forth in Schedule U (Standards of 
Comfort) are not provided due to failure of Contractor to properly design, install, maintain, repair or 
adjust the Equipment except that such failure, if corrected or cured within __ days after written notice 
by Agency to Contractor demanding that such failure be cured, shall be deemed cured for purposed 
of this Contract. 

ii) any representation or warranty furnished by Contractor in this Contract is false 
or misleading in any material respect when made; 

iii) failure to furnish and install the Equipment and make it ready for use within 
the time specified by this Contract as set forth in Schedule R (Equipment to be Installed by 
Contractor) and Schedule S (Construction and Installation Schedule); 

iv) provided that the operation of the facility is not adversely affected and 
provided that the standards of comfort in Schedule U (Standards of Comfort) are maintained, any 
failure by Contractor to perform or comply with the terms and conditions of this Contract, including 
breach of any covenant contained herein except that such failure, if corrected or cured within __ days 
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after written notice by the Agency to Contractor demanding that such failure to perform be cured, 
shall be deemed cured for purposes of this Contract; 

v) any lien or encumbrance upon the equipment by any subcontractor, laborer or 
material vendor of Contractor; 

vi) the filing of a bankruptcy petition whether by Contractor or its creditors 
against Contractor which proceeding shall not have been dismissed within_____ days of its filing, or 
an involuntary assignment for the benefit of all creditors or the liquidation of Contractor. 

vii) failure by the Contractor to pay any amount due the Agency or perform any 
obligation under the terms of this Contract or the Energy and Cost Savings Guarantee as set forth in 
Schedule A (Savings Guarantee). 

 
66. Remedies upon Default by Agency.  
 
If an Event of Default by Agency occurs, Contractor may, without a waiver of other remedies which 
exist in law or equity, exercise any remedies available at law or in equity or other appropriate 
proceedings including bringing an action or actions from time to time for recovery of amounts due 
and unpaid by Agency, and/or for damages which shall include all costs and expenses reasonably 
incurred in exercise of its remedy. 

 
67. Remedies Upon Default by Contractor. 
 
In the Event of Default by Contractor, Agency may exercise any remedies at law or equity, or institute 
other proceedings, including, without limitation, bringing an action or actions from time to time for 
specific performance, and/or for the recovery of amounts due and unpaid and/or for damages, which 
shall include all costs and expenses reasonably incurred, including attorney's fees. 
 
68. Assignment.   
 
The Contractor shall not assign or transfer any interest in this Agreement or assign any claims for 
money due or to become due under this Agreement without the prior written approval of the Agency. 

 
69. Assignment by Contractor.  

 
This assignment provision first acknowledges that the Agency selected the Contractor for its 
unique expertise and qualifications to perform the services specified in the contract.  The 
Contractor may not assign this contract to another Contractor without the written approval of the 
Agency and any Contractor assigned this contract must fully comply with all terms and conditions.  
In addition, the Contractor and any assignee remain contractually liable to the Agency for 
fulfilling all of the Contractor's obligations as specified in the contract. 

 
The Contractor may, with prior written approval of the Agency, which consent shall not be 
unreasonably withheld, delegate its duties and performance under this Contract, and/or utilize 
Contractors, provided that any assignee(s), delegee(s), or Contractor(s) shall fully comply with the 
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terms of this Contract.  Notwithstanding the provisions of this paragraph, the Contractor shall 
remain jointly and severally liable with its assignees(s), or transferee(s) to the Agency for all of its 
obligations under this Contract.   

 
70. Assignment by Agency.  

 
In turn, this provision allows the Agency to transfer or assign this contract to a new building 
owner or occupant.  The Agency and its assignee, however, still remain responsible to the 
Contractor for the Agency's obligations as specified in the contract.  

 
Agency may transfer or assign this Contract and its rights and obligations herein to a successor or 
purchaser of the Buildings or an interest therein.  The Agency shall remain jointly and severally 
liable with its assignees or transferees to the Contractor for all of its obligations under this 
Contract. 
 
71. Representations and Warranties. 
 
This boilerplate provision states that each party has the requisite authority and ability to enter into 
this contract. 
 

A. Each party warrants and represents to the other that: 
 

i) it has all requisite power, authority, licenses, permits, and franchises, 
corporate or otherwise, to execute and deliver this Contract and perform its obligations hereunder; 

ii) its execution, delivery, and performance of this Contract have been duly 
authorized by, or are in accordance with, its organic instruments, and this Contract has been duly 
executed and delivered for it by the signatories so authorized, and it constitutes its legal, valid, and 
binding obligation; 

iii) its execution, delivery, and performance of this Contract will not breach or 
violate, or constitute a default under any Contract, lease or instrument to which it is a party or by 
which it or its properties may be bound or affected; or 

iv) it has not received any notice, nor to the best of its knowledge is there pending 
or threatened any notice, of any violation of any applicable laws, ordinances, regulations, rules, 
decrees, awards, permits or orders which would materially and adversely affect its ability to perform 
hereunder. 
 
72. Additional Representations of the Parties. 
 
These additional representations address several areas specific to the performance contract.  The 
Agency certifies it has or will provide the Contractor will all energy and energy-related records 
and all future records to be provided will be truthful and accurate.  The Agency also declares it 
has not entered into any leases or service contracts relating to energy equipment or servicing of 
pre-existing equipment and will notify the Contractor within a specified period of time if it does so.   
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A. Agency hereby warrants, represents and promises that: 

 
i) it has provided or shall provide timely to Contractor, all records relating to 

energy usage and energy-related maintenance of Project Site(s) requested by Contractor and the 
information set forth therein is, and all information in other records to be subsequently provided 
pursuant to this Contract will be true and accurate in all material respects; and 

 
ii) it has not entered into any leases, contracts or Contracts with other persons or 

entities regarding the leasing of energy efficiency equipment or the provision of energy management 
services for the Project Site(s) or with regard to servicing any of the energy related equipment located 
in the Project Site(s).  Agency shall provide Contractor with copies of any successor or additional 
leases of energy efficiency equipment and contracts for management or servicing of preexisting 
equipment at Project Site(s) which may be executed from time to time hereafter within ____ days 
after execution thereof. 

 
B. Contractor hereby warrants, represents and promises that before commencing 

performance of this Contract: 
i) it shall have become licensed or otherwise permitted to do business in the State 

of New Mexico. 
ii) it shall have provided proof and documentation of required insurance and 

bonds pursuant to this Contract; 
iii) it shall make available, upon reasonable request, all documents relating to its 

performance under this Contract, including all contracts and subcontracts entered into; 
iv) it shall use qualified subcontractors who are qualified, licensed and bonded in 

this state to perform the work so subcontracted pursuant to the terms hereof;  
v) the Equipment will meet or exceed the provisions set forth in Section 17 

(Systems Start Up and Equipment Commissioning) and in Schedule T (Systems Start-Up and 
Commissioning; Operating Parameters of Installed Equipment).   

vi) the Equipment is or will be compatible with all other Project Site(s) 
mechanical and electrical systems, subsystems, or components with which the Equipment interacts, 
and that, as installed, neither the Equipment nor such other systems, subsystems, or components will 
materially adversely affect each other as a direct or indirect result of Equipment installation or 
operation; 

vii) it is financially solvent, able to pay its debts as they mature and possessed of 
sufficient working capital to complete the Work and perform its obligations under this Contract. 
 

73. Construction Performance and Payment Bonds, Labor and Material Payment Bonds.  
 

Such executed bonds are incorporated herein by reference as Exhibit I (Performance Bond) and 
Exhibit II (Labor and Material Payment Bond, if applicable).   
 
74. Further Documents.  
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The parties shall execute and deliver all documents and perform all further acts that may be 
reasonably necessary to effectuate the provisions of this Contract. 

 
75. Methods of Operation by Agency. 
 
The parties acknowledge and agree that said Energy and Cost Savings would not likely be obtained 
unless certain procedures and methods of operation designed for energy and water conservation 
shall be implemented, and followed by Agency on a regular and continuous basis.   
 
76. Agency’s Maintenance Responsibilities. 
 
This provision protects both the Contractor and the Agency by establishing a method for the 
Contractor to supervise the Agency's compliance with the scheduled routine and preventative 
maintenance activities to be performed by the Agency (either by in-house personnel or existing 
maintenance contract).  This checklist should be developed for both the newly installed and pre-
existing energy-related equipment. 
 
Agency agrees that it shall adhere to, follow and implement the energy conservation procedures 
and methods of operation to be set forth on Schedule CC (Agency Maintenance Responsibilities), 
to be attached hereto and made a part hereof after Agency's approval, such approval not to be 
unreasonably withheld, conditioned or delayed. 
 
77. Inspection of Project Site(s). 
 
Agency agrees that Contractor shall have the right once a month, with prior notice, to inspect 
Project Site(s) to determine if Agency is complying, and shall have complied with its obligations 
as set forth in Section 76 (Agency’s Maintenance Responsibilities).  For the purpose of 
determining Agency's said compliance, the checklist to be set forth at Schedule DD (Facility 
Maintenance Checklist) as completed and recorded by Contractor during its monthly inspections, 
shall be used to measure and record Agency's said compliance.  Agency shall make the Project 
Site(s) available to Contractor for and during each monthly inspection, and shall have the right to 
witness each inspection and Contractor’s recordation on the checklist.  Agency may complete its 
own checklist at the same time.  Contractor agrees to not interfere with the Agency operations 
during any monthly inspection.   
 
 
78. Waiver Of Liens. 
  
Contractor shall obtain and furnish to Agency a Waiver of Liens from each vendor, material 
manufacturer and laborer in the supply, installation and servicing of each piece of Equipment. 
 
79. Conflicts of Interest. 
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Conflicts of interest relating to this Contract are strictly prohibited. Except as otherwise expressly 
provided herein, neither party hereto nor any director, employee or agent of any party hereto shall 
give to or receive from any director, employee or agent of any other party hereto any gift, 
entertainment or other favor of significant value, or any commission, fee or rebate in connection 
with this Contract. Likewise, neither party hereto nor any director, employee or agent of either 
party hereto, shall without prior notification thereof to the other party enter into any business 
relationship with any director, employee or agent of the other party or of any affiliate of the other 
party, unless such person is acting for and on behalf of the other party or any such affiliate. A party 
shall promptly notify the other party of any violation of this section and any consideration received 
as a result of such violation shall be paid over or credited to the party against whom it was 
charged.  Any representative of any party, authorized by that party, may audit the records of the 
other party related to this Contract, upon reasonable notice and during regular business hours 
including the expense records of the party’s employees involved in this Contract, upon reasonable 
notice and during regular business hours, for the sole purpose of determining whether there has 
been compliance with this section. 
 
80. Notices.   
 
Any notice required to be given to either party by this Agreement shall be in writing and shall be 
delivered in person, by courier service or by U.S. mail, either first class or certified, return receipt 
requested, postage prepaid, as follows: 

 
To the Agency: [insert name, address and email]. 
 
To the Contractor: [insert name, address and email]. 

 
81. Non-Substitution.   
 
In the rare event that funds were not appropriated or the Agency is in default, and to protect the 
Contractor, this provision prevents the Agency from securing funding for the same purposes for a 
period of one year following the termination of the contract.    
 
In the event of a termination of this contract due to the non-appropriation of funds or in the event 
this Contract is terminated by Contractor due to a default by the Agency, the Agency agrees, to the 
extent permitted by state  law, not to purchase, lease, rent, borrow, seek appropriations for, acquire 
or otherwise receive the benefits of any of the same and unique services performed by Contractor 
under the terms of this Contract for a period of three-hundred sixty five (365) calendar days 
following such default by Agency, or termination of this Contract due to non-appropriations. 
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82. Authority.   
 
If Contractor is other than a natural person, the individual(s) signing this Agreement on behalf of 
Contractor represent and warrant that he or she has the power and authority to bind Contractor, and 
that no further action, resolution, or approval from Contractor is necessary to enter into a binding 
contract. (I’ve encountered some situations where there was a question whether the person signing 
had authority; having the contractor assure the agency the person signing has authority creates an 
argument the agency has no obligation to check. 
 
IN WITNESS WHEREOF, the parties have executed this Agreement as of the date of 
signature by the DFA Contracts Review Bureau below.   
 
 
 
By:                                                            Date:______________ 

Agency 
  
 
 
By: __________________________________  Date:______________ 

Agency’s Legal Counsel –Certifying legal sufficiency 
 
 
 
By:                                                            Date: _______________ 
 Contractor 
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The records of the Taxation and Revenue Department reflect that the Contractor is registered with 
the Taxation and Revenue Department of the State of New Mexico to pay gross receipts and 
compensating taxes. 
 
ID Number: 00-000000-00-0 
 
By:                                                            Date:_______________ 

Taxation and Revenue Department 
 
 
This Agreement has been approved by the DFA Contracts Review Bureau: 
 
 
By:                                                            Date:_______________ 

DFA Contracts Review Bureau 
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Performance Measures 
 

 
(Performance Measures should be based on the Scope of Work and must be tied to the 
Agency’s Strategic Plan.  The Strategic Plan should be referenced in the Performance 
Measures and the applicable part of the Strategic Plan copied below or in an attachment.  
To the extent possible based on the nature of the work to be performed, the Performance 
Measures should be “Output” oriented and specify an “Outcome.”) 

 
 
Performance Measures in the Scope of Work shall contain measurable goals and objectives that are 
linked to the Performance Measures of the Agency’s Strategic Plan: 
 
Example:  Goal: Reduce or Increase or Other Service [insert blank].3 
 

Objective: To reduce or increase or Other Service [insert blank] by [blank] percent 
or by a certain time.4 

   
Activities: [Insert what services the Contractor is expected to perform to accomplish 
goals and objectives including an evaluation of the process and the outcome as well 
as provides efficiency measures that relate efforts to outputs of services]. 

 
OR:    Through satisfactory completion of the Scope of Work set forth above and 
submission of acceptable Deliverables, the Contractor will assist the Agency to meet the portions of 
its Strategic Plan set forth below (insert additional language if necessary to describe how 
Contractor’s work will assist the Agency to fulfill its duties). 
 
 

                                                 
3. A goal is an “output” measure.   It measures the quantity of a service provided.  For example, the number of 

students graduated or promoted; the number of two-lane highways repaired; or the number of crimes investigated. 
It also can measure the quantity of a service provided that meets a certain quality requirement.  For example, the 
number of students graduated or promoted who meet a minimum preset level of achievement; the number of miles 
of roads repaired to a minimum safety standard; or the number of criminal investigations performed that result in 
identification of a prime suspect.  

4. An accomplishment is an “outcome” measure.  These indicators measure accomplishments or results that occur (at 
least partially) because the services were provided.  For example, the percentage of students achieving a specified 
skill level in reading, the percentage of miles of roads in excellent, good or fair condition; or the percent reduction 
in serious crimes or the percent of residents who perceive their neighborhoods as safe. 
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CONTRACT ATTACHMENT I: Schedules, Exhibits, and Appendices  
 

TABLE OF CONTENTS 
Schedules 

Savings Guarantee 
Schedule A Savings Guarantee  
Schedule B Baseline Energy Consumption; Methodology to Adjust Baseline  
Schedule C Savings Measurement and Verification Plan; Post-Retrofit M&V Plan; 

Annual M&V Reporting Requirements 
Schedule D-G Left blank for optional schedules 
Payments and Schedule 
Schedule H Final Project Cost & Project Cash Flow Analysis 
Schedule I Financing Agreement and Payment Schedule  
Schedule J Compensation to ESCO for Annual Services 
Schedule K Rebates, Incentives and Grants 
Schedule L-P Left blank for optional schedules 
Design and Construction Phase 
Schedule Q Description of Project Site(s) 
Schedule R Equipment to be Installed by ESCO 
Schedule S Construction and Installation Schedule 
Schedule T Systems Start-Up and Commissioning; Operating Parameters of Installed 

Equipment 
Schedule U Standards of Comfort 
Schedule V ESCO’s Training Responsibilities 
Schedule W-AA Left blank for optional schedules 
Post-Construction 
Schedule BB ESCO’s Maintenance Responsibilities 
Schedule CC Institution’s Maintenance Responsibilities 
Schedule DD Facility Maintenance Checklist 
Schedules EE – II Left blank for optional schedules 
Administration 
Schedule JJ Alternative Dispute Resolution Procedures 
Schedule KK – OO Left blank for optional schedules 
Optional Schedules 

Pre-Existing Service Contracts 
Energy Savings Projections 
Facility Changes Checklist 
Current and Known Capital Projects at Facility 

Exhibits 
Exhibit I Performance Bond  
Exhibit II Labor and Material Payment Bond if required 
Exhibit III (i) Certificate of Acceptance—Investment Grade Audit Report 
Exhibit III (ii) Certificate of Acceptance—Installed Equipment  
Exhibit IV Equipment Warranties 
Optional Exhibits 

Manifest of Ownership 
Minority and Woman-Owned Business Certification 
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Certification that Financing Term is no Longer than the Aggregated 
Equipment Lifetime 
Notice of Substantial Completion 
Notice to Proceed with Construction Phase 
Record of Reviews by Institution 

Appendices 
Appendix A RFP for ESCO Solicitation (Pre-qualification Phase; Final Selection Phase) 
Appendix B ESCO Proposal (Pre-qualification Phase; Final Selection Phase) 
Appendix C Investment Grade Audit and Project Development Contract 
Appendix D Investment Grade Audit Report 

 
 
SAVINGS GUARANTEE SCHEDULES 
 
SCHEDULE A.  SAVINGS GUARANTEE 
Fully describe all provisions and conditions of the ESCO’s energy saving 
guarantee.  The guarantee should be defined in units of energy to be 
saved for the duration of the contract term.  Reference to the annual 
reconciliation of achieved vs. guaranteed savings should be included 
(there is also language in the body of the contract regarding annual 
reconciliation. See Section 35 (Annual Review and 
Reimbursement/Reconciliation). 

 
 
SCHEDULE B.  BASELINE ENERGY CONSUMPTION; METHODOLOGY TO ADJUST 
BASELINE 
The baseline energy consumption is the "yardstick" by which all savings 
achieved by the installed project will be measured.   

 

 B.1.  BASELINE ENERGY CONSUMPTION 

Present the  methodology and all supporting documentation used to 
calculate the baseline including unit consumption and current utility 
rates for each fuel type.  Also include baseline documentation regarding 
other cost savings such as material savings (e.g. bulbs, ballasts, 
filters, chemicals etc.), and cost savings associated with the 
elimination of outside maintenance contracts.  

 
Energy and Water Baseline Development - Describe in general terms how the baseline for this 
ECM is defined. 

• Describe variables affecting baseline energy or water use.  Include variables such as 
weather, operating hours, set point changes, etc.  Describe how each variable will be 
quantified, i.e., measurements, monitoring, assumptions, manufacturer data, maintenance 
logs, engineering resources, etc. 
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• Define key system performance factors characterizing the baseline conditions.  Include 
factors such as comfort conditions, lighting intensities, temperature set points, etc. 

• Define requirements for Institution’s witnessing of measurements if different than whole 
project data requirements. 

• Provide details of baseline data collected, including:  Parameters monitored, Details of 
equipment monitored, i.e., location, type, model, quantity, etc., Sampling plan, including 
details of usage groups and sample sizes, Duration, frequency, interval, and seasonal or 
other requirements of measurements, Personnel, dates, and times of measurements, Proof 
of Institution’s witnessing of measurements (if required), Monitoring equipment used, 
Installation requirements for monitoring equipments (test plug for temperature sensors, 
straight pipe for flow measurement etc.), Certification of calibration/calibration procedures 
followed, Expected accuracy of measurements/monitoring equipment, Quality control 
procedures used,  Form of data (.xls, .cvs, etc.), Results of measurements (attach 
appendix and electronic forma as necessary), Completed data collection forms, if used. 

• Provide details of baseline data analysis performed, including:  Analysis using results of 
measurements, Weather normalized regressions, Weather data used and source of data 

 
B.2   METHODOLOGY TO ADJUST BASELINE.   

Periodically (at least on an annual basis), the baseline will be adjusted to account for the prevailing 
conditions during the measurement period.  Adjustments made to the energy baseline shall only be made for 
any of the following changes in conditions affecting the facility:  

• utility rates; 
• number of days in the utility billing cycle; 
• floor area of the facility; 
• operational schedule of the facility; 
• facility temperature; 
• weather, if change is significant; 
• amount of equipment or lighting used in the facility, if change is significant;  
• space type(s) in the facility, if change is significant; and 
• material change(s) in or to the facility.   

 
All methodologies used to account for any of these adjustments to the baseline shall be clearly defined. 
 
SCHEDULE C.  SAVINGS MEASUREMENT AND VERIFICATION PLAN; POST-RETROFIT 
M&V PLAN; ANNUAL M&V REPORTING REQUIREMENTS 

 
The monitoring and verification (M&V) process is divided into three phases:   

C.1  Savings Measurement and Verification Plan 
C.2  Post-Installation M&V Plan 
C.3  Annual M&V Reporting Requirements 
Also see Schedule B (Baseline Energy Consumption; Methodology to Adjust Baseline.   

 
The latest version of the International Performance Monitoring and Verification Protocol (IPMVP) is used 
as the basis of the savings calculation and verification methodology.  
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To help ensure plans and reports are complete and consistent, use the process and tables provided.  
 

 
C.1 SAVINGS MEASUREMENT AND VERIFICATION PLAN. 
A preliminary monitoring and verification plan would typically have been developed in the Investment 
Grade Audit process.  In the Energy Savings Performance Contract process this plan is finalized.   
 
Include a description of the energy savings measurement, monitoring and calculation procedures used to 
verify and compute the savings performance of the installed equipment. Include methods to compare the 
level of energy that would have been consumed without the project referred to as the "Baseline") with the 
amount of energy that was actually consumed during a specific time period (monthly, quarterly, etc.). 
Explicitly describe all methods of measuring savings including engineered calculations, metering, 
equipment run times, pre- and post-installation measurements, etc. for all equipment installed.  Provide a 
clear methodology for converting energy savings into energy cost savings.  Define the utility rates to be 
used for the baseline and actual energy costs. Clearly describe how the calculations are affected by rising or 
lowering utility rates.  Clearly predictable annual variations are usually handled through established 
procedures for each identified factor (e.g., weather, billing days, occupancy, etc.) in the savings formulas. 
Explicitly define any routine adjustments that will be made during the performance period.  Non-routine 
adjustments may be required for issues such as changes in production shifts, facility closures, adding new 
wings or loads (such as computer labs) require a conceptual approach versus a method to cover each 
eventuality. Specify how permanent changes, such as changes in square footage, will be handled. Options 
include use of agreement clauses that allow predictable or expected changes and/or through a “re-open” 
clause that allows either party to renegotiate the baseline. A Facility Changes Checklist or other method 
may be provided by the ESCO for the Institution to notify the ESCO of any changes in the facility that 
could have an impact on energy use (occupancy, new equipment, hours of use, etc.).  
 
Prepare the M&V Plan as presented below.   
 
List of Processes and Tables:   

Risk, Responsibility and Perfomance Matrix.   
M&V Plan and Savings Calculation Methods   

• Proposed Annual Savings Overview 
• Site Use and Savings Overview (Optional) 
• M&V Plan Summary 
• Schedule of Verification Reporting Activities 
• Proposed Annual Savings For ECM 
• Expected Year 1 Savings for ECM 
• ENERGY STAR Ratings 

 
Risk, Responsibility and Performance Matrix.   
The ESCO shall complete and include the matrix below to summarize the allocation of responsibility for 
key items related to M&V.    

 
RISK, RESPONSIBILITY AND PERFORMANCE MATRIX 
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RESPONSIBILITY/DESCRIPTION CONTRACTOR PROPOSED 
APPROACH 

1.  Financial  

a.  Interest rates: Neither the contractor nor the 
Institution has significant control over prevailing interest 
rates.  Higher interest rates will increase project cost, 
financing/project term, or both.  The timing of the TO 
signing may impact the available interest rate and project 
cost. 

 

b.  Construction costs:  The contractor is responsible for 
determining construction costs and defining a budget.  In 
a fixed-price design/build contract, the Institution 
assumes little responsibility for cost overruns.  However, 
if construction estimates are significantly greater than 
originally assumed, the contractor may find that the 
project or measure is no longer viable and drop it before 
TO award.  In any design/build contract, the Institution 
loses some design control.  Clarify design standards 
and the design approval process (including changes) 
and how costs will be reviewed. 

 

c.  M&V confidence:  The Institution assumes the 
responsibility to determine the confidence that it desires 
to have in the M&V program and energy savings 
determinations.  The desired confidence will be reflected 
in the resources required for the M&V program, and the 
ESCO must consider the requirement prior to submittal of 
the final proposal.  Clarify how project savings are 
being verified (e.g., equipment performance, 
operational factors, energy use) and the impact on 
M&V costs. 
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d.  Energy Related Cost Savings:  The Institution and 
the contractor may agree that the project will include 
savings from recurring and/or one-time costs.  This may 
include one-time savings from avoided expenditures for 
projects that were appropriated but will no longer be 
necessary.  Including one-time cost savings before the 
money has been appropriated may involve some risk to 
the Institution.  Recurring savings generally result from 
reduced O&M expenses or reduced water consumption.  
These O&M and water savings must be based on actual 
spending reductions.  Clarify sources of nonenergy cost 
savings and how they will be verified. 

 

e.  Delays:  Both the contractor and the Institution can 
cause delays. Failure to implement a viable project in a 
timely manner costs the Institution in the form of lost 
savings, and can add cost to the project (e.g., construction 
interest, re-mobilization).  Clarify schedule and how 
delays will be handled. 

 

f.  Major changes in facility:  The Institution controls 
major changes in facility use, including closure.  Clarify 
responsibilities in the event of a premature facility 
closure, loss of funding, or other major change. 

 

2.  Operational  

a.  Operating hours:   The Institution generally has 
control over operating hours.  Increases and decreases in 
operating hours can show up as increases or decreases in 
“savings” depending on the M&V method (e.g., operating 
hours multiplied by improved efficiency of equipment vs. 
whole-building/utility bill analysis).  Clarify whether 
operating hours are to be measured or stipulated and 
what the impact will be if they change.  If the operating 
hours are stipulated, the baseline should be carefully 
documented and agreed to by both parties. 
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b.  Load:  Equipment loads can change over time.  The 
Institution generally has control over hours of operation, 
conditioned floor area, intensity of use (e.g., changes in 
occupancy or level of automation). Changes in load can 
show up as increases or decreases in “savings” depending 
on the M&V method.  Clarify whether equipment loads 
are to be measured or stipulated and what the impact 
will be if they change.  If the equipment loads are 
stipulated, the baseline should be carefully documented 
and agreed to by both parties. 

 

c.  Weather:  A number of energy efficiency measures 
are affected by weather.  Neither the contractor nor the 
Institution has control over the weather.  Should the 
Institution agree to accept risk for weather fluctuations, it 
shall be contingent upon aggregate payments not 
exceeding aggregate savings.  Clearly specify how 
weather corrections will be performed. 

 

d.  User participation:   Many energy conservation 
measures require user participation to generate savings 
(e.g., control settings).  The savings can be variable and 
the contractor may be unwilling to invest in these 
measures.  Clarify what degree of user participation is 
needed and utilize monitoring and training to mitigate 
risk.  If performance is stipulated, document and review 
assumptions carefully and consider M&V to confirm the 
capacity to save (e.g., confirm that the controls are 
functioning properly). 

 

3.  Performance  

a.  Equipment performance:  The contractor has control 
over the selection of equipment and is responsible for its 
proper installation, commissioning, and performance.  
The contractor has responsibility to demonstrate that the 
new improvements meet expected performance levels 
including specified equipment capacity, standards of 
service, and efficiency.  Clarify who is responsible for 
initial and long-term performance, how it will be 
verified, and what will be done if performance does 
not meet expectations. 
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b.  Operations:  Performance of the day-to-day 
operations activities is negotiable and can impact 
performance.  However, the contractor bears the ultimate 
risk regardless of which party performs the activity.  
Clarify which party will perform equipment 
operations, the implications of equipment control, how 
changes in operating procedures will be handled, and 
how proper operations will be assured. 

 

c.  Preventive Maintenance:  Performance of day-to-day 
maintenance activities is negotiable and can impact 
performance.  However, the contractor bears the ultimate 
risk regardless of which party performs the activity.  
Clarify how long-term preventive maintenance will be 
assured, especially if the party responsible for long-
term performance is not responsible for maintenance 
(e.g., contractor provides maintenance checklist and 
reporting frequency).  Clarify who is responsible for 
performing long-term preventive maintenance to 
maintain operational performance throughout the 
contract term.  Clarify what will be done if inadequate 
preventive maintenance impacts performance. 

 

d.  Equipment Repair and Replacement:  Performance 
of day-to-day repair and  replacement of contractor-
installed equipment is negotiable, however it is often tied 
to project performance.  The contractor bears the ultimate 
risk regardless of which party performs the activity.  
Clarify who is responsible for performing replacement 
of failed components or equipment replacement 
throughout the term of the contract.  Specifically 
address potential impacts on performance due to 
equipment failure.  Specify expected equipment life and 
warranties for all installed equipment.  Discuss 
replacement responsibility when equipment life is shorter 
than the term of the contract. 

 

 
 
M&V PLAN AND SAVINGS CALCULATION METHODS OUTLINE 
 
Fill in the following tables or provide equivalent information. 

 
PROPOSED ANNUAL SAVINGS OVERVIEW 
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[Include all applicable fuels/commodities for project, e.g., electric energy, electric demand, natural gas, fuel 
oil, coal, water, etc.] 

ECM  

Total 
energy 
savings 

(MBtu/yr) 

Electric 
energy 
savings 

(kWh/yr) 

Electric 
demand 
savings 

(kW/yr)* 

Natural gas 
savings 

(MBtu/yr)** 

Water 
savings 

(gallons/yr) 

Other 
energy 
savings 

(MBtu/yr)
** 

Total 
energy and 
water cost 
savings, 
Year 1 
($/yr) 

Other 
energy-
related 

O&M cost 
savings, 
Year 1 
($/yr) 

Total cost 
savings, 
Year 1 
($/yr) 

          
          
          
          
          
          

Total 
savings 

         

First Year Guaranteed Cost Savings:   $ 
Notes 
*Annual electric demand savings (kW/yr) is the sum of the monthly demand savings. 
MBtu=106 Btu. 
**If energy is reported in units other than MBtu, provide a conversion factor to MBtu for link to 
cost schedules (e.g., 0.003413 MBtu/kWh). 
 
 

SITE USE AND SAVINGS OVERVIEW 
 

 Total energy 
savings 

(MBtu/yr) 

Electric 
energy 
savings 

(kWh/yr) 

Electric 
demand 
savings 

(kW/yr)* 

Natural gas 
savings 

(MBtu/yr)** 

Water savings 
(gallons/yr) 

Other energy 
savings 

(MBtu/yr)** 

Total proposed 
project savings 

      

Usage for entire 
site** 

      

% Total site usage 
saved 

      

 
Project square 
footage (KSF)      

Total site square 
footage (KSF)       

% Total site area 
affected      
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Notes 
MBtu=106 Btu 
*Annual electric demand savings (kW/yr) is the sum of the monthly demand savings. 
**If energy is reported in units other than MBtu, provide a conversion factor to MBtu for link 
to cost schedules (e.g., 0.003413 MBtu/kWh). 
***Define usage period. 
KSF  = 103 square feet. 
 

 

 
M&V PLAN SUMMARY 

 

ECM No. ECM Description 
M&V 
Option 
Used* 

Summary of M&V Plan 

    
    
    
    
    

*M&V options include A, B, C, and D of the International Performance Measurement and 
Verification Protocol (IPMVP).  

 
SCHEDULE OF VERIFICATION REPORTING ACTIVITIES 

 

Item 
aRecommended  time of 

submission 

aInstitution’s review 
and acceptance 

period 
Post-Installation Report 30 to 60 days after acceptance 30 days 
Annual Report 30 to 60 days after annual 

performance period 
30 days 

 aTimes are recommended based on industry practice; modify as needed. 
 
 

PROPOSED ANNUAL SAVINGS FOR EACH ECM 
 
[Include all applicable fuels/commodities for project, such as: electric energy, electric demand, 
natural gas, fuel oil, coal, water, etc.] 

Docusign Envelope ID: 5662B728-A81D-437D-A294-5A20E2BC9A93



State Energy Performance Contracting 
Model Attachment for Guaranteed Utility Savings Contract  

Provided by EMNRD as technical assistance to eligible Governmental Units 
Agency legal review recommended 

September 14, 2012 

 

 
Total 

energy 
use 

(MBtu/yr) 

Electric 
energy 

use 
(kWh/yr) 

Electric 
energy 
cost, 

Year 1 
($/yr) 

Electric 
demand* 
(kW/yr) 

Electric 
demand 

cost, 
Year 1 
($/yr) 

Natural gas 
use 

(MBtu/yr)** 

Natural 
gas 

cost, 
Year 1 
($/yr) 

Water use 
(gallons/yr) 

Water 
cost, 
Year 

1 
($/yr) 

Other 
energy use 

(MBtu/yr)** 

Other 
energy 
cost, 

Year 1 
($/yr) 

Other 
energy-
related 
O&M 
costs, 
Year 1 
($/yr) 

Total 
costs, 
Year 

1 
($/yr) 

Baseline 
use 

             

Post-
installation 
use 

             

Savings              
              

Notes 
*Annual electric demand savings (kW/yr) is the sum of the monthly demand savings. 
MBtu = 106 Btu.   
**If energy is reported in units other than MBtu, provide a conversion factor to MBtu for link to cost 
schedules (e.g., 0.003413 MBtu/kWh). 

 
ECM-SPECIFIC M&V PLAN AND SAVINGS CALCULATION METHODS 

 
Develop section for each ECM. 

• Summarize the scope of work, location, and how cost savings are generated.  Describe 
source of all savings including energy, water, O&M, and other (if applicable). 

• Specify the M&V guideline and option used from the International Performance 
Measurement and Verification Protocol (IPMVP). 

• Provide an overview of M&V Activities for ECM.  Explain intent of M&V plan, including 
what is being verified. 

• Provide an overview of savings calculations methods for ECM.  Provide a general 
description of analysis methods used for savings calculations. 

Proposed Energy and Water Savings Calculations and Methodology 
• Provide detail description of analysis methodology used.  Describe any data manipulation 

or analysis that was conducted prior to applying savings calculations. 
• Detail all assumptions and sources of data, including all stipulated values used in 

calculations. 
• Include equations and technical details of all calculations made. (Use appendix and 

electronic format as necessary.) Include description of data format (headings, units, etc.). 
• Details of any savings or baseline adjustments that may be required. 
• Detail energy and water rates used to calculate cost savings.  Provide post-acceptance 

performance period energy and water rate adjustment factors.   
• Detail proposed savings for this energy conservation measure for post-acceptance 

performance period.  Include table - Proposed Annual Savings for Each ECM.  
Operations and Maintenance Cost Savings 
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• Provide justification for O&M cost savings.  Describe how savings are generated.  Detail 
cost savings calculations. 

• Provide post-acceptance performance period other cost savings adjustment factors. 
Details of other savings (if applicable) 

• Provide justification for cost savings.  Describe how savings are generated.  Detail cost 
savings calculations. 

• Provide post-acceptance performance period other cost savings adjustment factors. 
 
Post-Installation M&V Activities - Describe the intent of post-installation verification 
activities, including what will be verified. 
• Describe variables affecting post-installation energy or water use.  Include variables such 

as weather, operating hours, set point changes, etc.  Describe how each variable will be 
quantified, i.e., measurements, monitoring, assumptions, manufacturer data, maintenance 
logs, engineering resources, etc. 

• Define key system performance factors characterizing the post-installation conditions such 
as lighting intensities, temperature set points, etc. 

• Define requirements for Institution witnessing of measurements if different than whole 
project data requirements. 

• Provide details of post-installation data to be collected, including:   Parameters to be 
monitored, Details of equipment to be monitored (location, type, model, quantity, etc.), 
Sampling plan, including details of usage groups and sample sizes, Duration, frequency, 
interval, and seasonal or other requirements of measurements, Monitoring equipment to be 
used, Installation requirements for monitoring equipment, Calibration 
requirements/procedures, Expected accuracy of measurements/monitoring equipment, 
Quality control procedures to be used, Form of data to be collected (.xls, .cvs, etc.), Sample 
data collection forms (optional) 

• Detail data analysis to be performed. 
Post-Acceptance Performance Period Verification Activities 

• Describe variables affecting post-acceptance performance period energy or water use.  
Include variables such as weather, operating hours, set point changes, etc. Describe how 
each variable will be quantified, i.e., measurements, monitoring, assumptions, 
manufacturer data, maintenance logs, engineering resources, etc. 

• Define key system performance factors characterizing the post-acceptance performance 
period conditions.  Include factors such as comfort conditions, lighting intensities, 
temperature set points, etc. 

• Describe the intent of post-acceptance performance period verification activities – what 
will be verified. 

• Provide detailed schedule of post-acceptance performance period verification activities and 
inspections. 

• Define requirements for Institution witnessing of measurements if different than whole 
project data requirements. 

• Provide details of post-acceptance performance period data to be collected, including:  
Parameters to be monitored, Details of equipment to be monitored (location, type, model, 
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quantity, etc.), Sampling plan, including details of usage groups and sample sizes, 
Duration, frequency, interval, and seasonal or other requirements of measurements, 
Monitoring equipment to be used, Installation requirements for monitoring equipment, 
Calibration requirements/procedures, Expected accuracy of measurements/monitoring 
equipment, Quality control procedures to be used, Form of data to be collected (.xls, .cvs, 
etc.), Sample data collection forms (optional) 

• Detail data analysis to be performed. 
• Define O&M and repair reporting requirements.  Detail verification activities and reporting 

responsibilities of Institution and contractor on operations and maintenance items. Define 
reporting schedule. 

ENERGY STAR:  For each building included in the project, ESCO will provide a Portfolio Manager 
rating. Also, for applicable buildings, ESCO includes the cost to provide services and complete the annual 
application for a building ENERGY STAR label. ESCO shall provide a Portfolio Manager rating and 
energy performance target score estimate. For each eligible building, ESCO shall provide a pre-retrofit 
Energy Performance Rating using EPA ENERGY STAR’s Portfolio Manager, the weather normalized 
energy intensity in kBtu/SF, and an estimated post-retrofit Energy Performance Rating. If the building type 
is not eligible for rating in Portfolio Manager, then the normalized source EUI will suffice. ESCO shall 
provide a completed Cash Flow Opportunity Calculator (CFO Calculator) for the project, with variables 
inserted that represent the most likely options available to the customer. This will enable the ESCO and the 
customer to have an agreed-upon format for discussing project financing options and the potential costs of 
project delays. The CFO Calculator will be provided in both hard copy and electronic format, so that the 
agency can run its own analyses on financing options in the agreed format.  ESCO will submit a completed 
Cash Flow Opportunity spreadsheet using the Cash Flow Opportunity Calculator (CFO Calculator) for the 
total project which shall include all facilities to be improved.  

 
 
C.2  POST-INSTALLATION M&V PLAN.   
The Post-Installation M&V Plan updates the M&V Plan and includes detailed measurements, monitoring, 
and inspections.    
 
List of Processes and Tables: 

• Proposed Annual Savings Overview 
• Expected Savings Overview for First Performance Year 
• Impact to Energy Cost Savings from Changes between Final Proposal and As-Built Conditions for 

ECM 
• Expected Year 1 Savings for ECM 
• ENERGY STAR Ratings  

 
 

POST-INSTALLATION REPORT OUTLINE 
 
Post-Acceptance Performance Period Dates Covered: ___________ to_____________ 
 
EXECUTIVE SUMMARY 
 

Project Background - Provide an overview of project background, including: 
• Dates of relevant contract modifications 

Docusign Envelope ID: 5662B728-A81D-437D-A294-5A20E2BC9A93



State Energy Performance Contracting 
Model Attachment for Guaranteed Utility Savings Contract  

Provided by EMNRD as technical assistance to eligible Governmental Units 
Agency legal review recommended 

September 14, 2012 

 

• Post-acceptance performance period dates covered 
• Project acceptance date (actual or expected) 

Brief Project and ECM Descriptions  
• Provide an overview what was done and how savings are generated.  
• Note any changes in project scope between the final proposal (including any 

relevant contract modifications) and as-built conditions. 
Proposed and expected energy and cost savings for Year 1 of the post- 
     acceptance performance period 

• Proposed Annual Savings Overview. 
• Compare expected savings for first performance year to first year guaranteed cost 

savings. State whether guarantee is expected to be fulfilled for first year. 
 

Note:  Expected savings are prediction for first year based on post-installation M&V activities. 
Verified savings for first year of post-acceptance performance period will be documented in annual 
report. The proposed savings for each ECM are included in TO-4 of the contract. 
 

Proposed Annual Savings Overview 
 
[Include all applicable fuels/commodities for project, e.g., electric energy, electric demand, natural 
gas, fuel oil, coal, water, etc.] 

ECM  

Total 
energy 
savings 

(MBtu/yr) 

Electric 
energy 
savings 

(kWh/yr) 

Electric 
demand 
savings 

(kW/yr)* 

Natural gas 
savings 

(MBtu/yr)** 

Water 
savings 

(gallons/yr) 

Other 
energy 
savings 

(MBtu/yr)** 

Total 
energy and 
water cost 
savings, 
Year 1 
($/yr) 

Other 
energy-
related 

O&M cost 
savings, 
Year 1 
($/yr) 

Total cost 
savings, 
Year 1 
($/yr) 

          
          
          
          
          

Total 
savings 

         

Notes 
MBtu=106 Btu. 

*Annual electric demand savings (kW/yr) is the sum of the monthly demand savings. 
**If energy is reported in units other than MBtu, provide a conversion factor to MBtu for link to cost schedules (e.g., 
0.003413 MBtu/kWh). 
 
 

Expected Savings Overview for 1st Performance Year 
 

[Include all applicable fuels/commodities for project, e.g., electric energy, electric demand, natural 
gas, fuel oil, coal, water, etc.] 

ECM  

Total 
energy 
savings 

(MBtu/yr) 

Electric 
energy 
savings 

(kWh/yr) 

Electric 
demand 
savings 

(kW/yr)* 

Natural gas 
savings 

(MBtu/yr)** 

Water 
savings 

(gallons/yr) 

Other 
energy 
savings 

(MBtu/yr)** 

Total 
energy and 
water cost 
savings, 

Other 
energy-
related 

O&M cost 

Total cost 
savings, 
Year 1 
($/yr) 
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Year 1 
($/yr) 

savings, 
Year 1 
($/yr) 

          
          
          
          
          

Total 
savings          

Notes 
MBtu=106 Btu. 

*Annual electric demand savings (kW/yr) is the sum of the monthly demand savings. 
**If energy is reported in units other than MBtu, provide a conversion factor to MBtu for link to cost schedules (e.g., 
0.003413 MBtu/kWh). 
 
 

Guaranteed Cost Savings for First Performance Year 
 

First Year Guaranteed Cost Savings: $ 
 

Energy, Water, and O&M Rate Data 
• Detail energy and water rates used to calculate cost savings for this period. 
• Provide post-acceptance performance period rate adjustment factors for energy, water, and 

O&M cost savings, if used. 
• Report actual energy and water rates at site for same period (optional). 

Savings Adjustments 
• Provide summary of any energy and/or cost savings adjustments required between final 

proposal (including any relevant contract modifications) and as-built conditions.  
• Describe the impact in changes between the final proposal (including any relevant contract 

modifications) and as-built conditions based on post-installation M&V results. 
Construction Period Savings 

• Provide a summary of construction period savings, if applicable. 
• Provide overview of how construction period savings are calculated. 

Status of Rebates - Include if applicable. 
• Provide a summary of the source of any third-party rebates or incentives provided on this 

project. 
• Provide status of any third-party rebates or incentives. 

 
 
ECM-SPECIFIC M&V ACTIVITIES AND EXPECTED FIRST YEAR SAVINGS 
  
Develop section for each ECM. 
 
Overview of ECM, M&V Plan, and Savings Calculation for ECM 

• Summarize the scope of work, location, and how cost savings are generated. 
• Describe source of all savings including energy, water, O&M, and other (if applicable). 
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• Provide an overview of M&V activities for ECM.  Explain the intent of M&V plan, 
including what is being verified. 

• Provide an overview of Savings Calculation Methods for ECM.  Provide a general 
description of analysis methods used for savings calculations. 

Installation Verification 
• Detail any changes between final proposal (including any relevant contract modifications) 

and as-built conditions. 
• Provide details of energy and cost savings impact from changes between final proposal 

(including any relevant contract modifications) and as-built conditions based on post-
installation M&V results. Include Impact to Energy and Cost Savings from Changes 
between Final Proposal and As-built Conditions for each ECM. 

 
Impact to Energy and Cost Savings from Changes between Final Proposal and As-built 

Conditions for Each ECM 
 
 

Total 
energy 
savings 
(MBtu/y

r) 

Electric 
energy 
savings 
(kWh/y

r) 

Electri
c 

energy 
cost 

saving
s, Year 

1 
($/yr) 

Electri
c 

deman
d 

savings
* 

(kW/yr
) 

Electri
c 

deman
d cost 
saving
s, Year 

1 
($/yr) 

Natural 
gas 

savings 
(MBtu/yr)

** 

Natura
l gas 
cost 

saving
s, Year 

1 
($/yr) 

Water 
savings 

(gallons/y
r) 

Water 
cost 

saving
s, Year 

1 
($/yr) 

Other 
energy 
savings 

(MBtu/yr)
** 

Other 
energy 

cost 
saving
s, Year 

1 
($/yr) 

Other 
energy

-
related 
O&M 
cost 

saving
s, Year 

1 
($/yr) 

Total 
cost 

saving
s, Year 

1 
($/yr) 

Propos
ed 

             

Expect
ed 

             

Varianc
e 

             

Notes 
MBtu = 106 Btu. 
*Annual electric demand savings (kW/yr) is the sum of the monthly demand savings.  
**If energy is reported in units other than MBtu, provide a conversion factor to MBtu for link to 
cost schedules (e.g., 0.003413 MBtu/kWh). 
 
Note:  Expected savings are prediction for first year based on post-installation M&V activities. 
Verified savings for first year of post-acceptance performance period will be documented in the 
annual M&V report. The proposed savings for each ECM are included in the contract. 

 
• Describe construction period savings (if applicable). Include date ECM was in effect, 

and reference acceptance documentation. 
• Detail savings calculations for construction period savings. 
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Post-Installation M&V Activities Conducted - Detail measurements, monitoring, and inspections 
conducted in accordance with M&V plan (include all that apply for each one): 

• Measurement equipment used. 
• Equipment calibration documentation. 
• Dates/times of data collection or inspections, names of personnel, and documentation of 

Institution witnessing. 
• Details to confirm adherence to sampling plan. 
• Include all post-installation measured values. Include periods of monitoring and 

durations and frequency of measurements. (Use appendix and electronic format as 
necessary).  Include description of data format (headings, units, etc.). 

• Describe how performance criteria have been met. 
• Detail any performance deficiencies that need to be addressed by ESCO or Institution. 
• Note impact of performance deficiencies or enhancements on generation of savings. 

Expected Savings Calculations and Methodology 
• Provide detailed description of analysis methodology used.  Describe any data 

manipulation or analysis that was conducted prior to applying savings calculations. 
• Detail all assumptions and sources of data, including all stipulated values used in 

calculations. 
• Include equations and technical details of all calculations made. (Use appendix and 

electronic format as necessary.)  Include description of data format (headings, units, 
etc.). 

• Details of any baseline or savings adjustments made. 
• Detail energy and water rates used to calculate cost savings.  Provide post-acceptance 

performance period energy and water rate adjustment factors, if used.  Report actual 
energy and water rates at site for same period (optional). 

• Detail expected savings for this energy conservation measure for first year.   Include 
Expected Year 1 Savings for ECM. 

Details of O&M Savings (if applicable) 
• Describe source of savings. 
• Describe verification activities. 
• Provide post-acceptance performance period O&M cost savings adjustment factors, if 

applicable. 
Details of other savings (if applicable) 

• Describe source of savings. 
• Describe verification activities. 
• Provide post-acceptance performance period adjustment factors, if applicable. 

 
Note:  Expected savings are prediction for first year based on post-installation M&V 
activities.  Verified savings for first year of post-acceptance performance period will be 
documented in the annual report.  The proposed savings for each ECM are included in 
Schedule TO-4 of the contract. 
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Expected Year 1 Savings for ECM 
 

[Include all applicable fuels/commodities for project, e.g., electric energy, electric demand, natural 
gas, fuel oil, coal, water, etc.] 
 

Total 
energy 

use 
(MBtu/y

r) 

Electric 
energy 

use 
(kWh/yr

) 

Electri
c 

energy 
cost 

($/yr) 

Electric 
demand

* 
(kW/yr) 

Electri
c 

deman
d cost 
($/yr) 

Natural gas 
use 

(MBtu/yr)*
* 

Natura
l gas 
cost 

($/yr) 

Water use 
(gallons/y

r) 

Wate
r cost 
($/yr

) 

Other 
energy use 
(MBtu/yr)*

* 

Other 
energ
y cost 
($/yr) 

Other 
energy

-
related 
O&M 
costs 
($/yr) 

Tota
l 

costs 
($/yr

) 

Baseline 
use 

             

Post-
installatio
n use 

             

Savings              
Notes 
MBtu = 106 Btu. 
*Annual electric demand savings (kW/yr) is the sum of the monthly demand savings.  
**If energy is reported in units other than MBtu, provide a conversion factor to MBtu for link to 
cost schedules (e.g., 0.003413 MBtu/kWh). 
 
ENERGY STAR Ratings:  For each building included in the project, ESCO will provide an updated 
Portfolio Manager rating. Also, for applicable buildings, ESCO includes the cost to provide services and 
complete the annual application for a building ENERGY STAR label.  
 
 
C.3  ANNUAL M&V REPORTING REQUIREMENTS 
Summarize the project including energy, water and operational cost savings (in dollars and MMBTUs) for 
the annual reporting period, annual emission reductions and ENERGY STAR rating (if applicable).  This 
summary information is useful for tracking and reporting on annual project performance. 
 
Prepare the Annual Report as presented below.   
 
List of Processes and Tables: 

• Annual Report Overview  
• Proposed Annual Savings Overview 
• Verified Savings Overview for Performance Year # _______ 
• Verified Savings for Performance Period to Date 
• Verified Annual Savings for ECM for Performance Year #______ 

 
 

Annual Report Overview 
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Institution Name/Institution Contact (Include Email 
and Phone Number) 
  
 
Facility Name/Facility Contact (Include Email and 
Phone Number) 

 

  
 
ESCO Name/ESCO Contact (Include Email and 
Phone Number) 

 

  
 
Total Square Footage of Project Site/Contract Start 
Date/Contract End Date 

 

  
 
Current Repayment Year (ex. Yr. 3/ 2005) 

 

  
 
Reporting Timeframe (ex. Jan 1-Dec. 31) 

 

  
 
Installed Project Cost (no financing costs) 

 

  
 
Total Contract Value of Guaranteed Savings 

 

  
 
Annual Value of Guaranteed Savings  

 

Measured Energy Savings 
 

Operational Savings 
 

Avoided Capital Cost (if applicable)  
  
 
Annual Dollar Value of Achieved Savings 

 

  
 
Total Annual Achieved Energy Savings (MMBTU) 

 

Electric  
Natural Gas  
Oil  
Coal  
Steam  
Other  
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Annual Water Savings (kgal) 

 

  
 
Annual Avoided NOx  Emissions (Tons) 

 

  
 
Annual Avoided SOx Emissions (Tons) 

 

  
 
Annual Avoided CO2 Emissions  (Tons) 

 

  
 
ENERGY STAR Rating  

 

 
 
ENERGY STAR Ratings:  For each building included in the project, ESCO will provide an updated 
Portfolio Manager rating to be included in the Measurement and Verification report at the conclusion of 
each year of project operation (alternately, at the conclusion of each of the first xx years of project 
operation). Also, for applicable buildings, ESCO includes the cost to provide services and complete the 
annual application for a building ENERGY STAR label.  
 

ANNUAL MEASUREMENT AND VERIFICATION REPORT OUTLINE 
 
Post-Acceptance Performance Period Dates Covered: ___________ to_____________ 
 
Contract year #: ___________ 
 
EXECUTIVE SUMMARY 
 
Project Background - Provide an overview of project background, including: 

• Date of Contract Execution and primary parties to the contract 
• Dates of relevant contract modifications 
• Post-acceptance performance period dates covered 
• Project acceptance date (actual or expected) 

 
Brief Project and ECM Descriptions - Provide an overview including what was done and how 
savings are generated.  

 
Summary of proposed and verified energy and cost savings.  Compare verified savings for 
Performance Year # to Guaranteed Cost Savings for Year #. State whether guarantee is fulfilled for 
year. If not, provide detailed explanation.  

• Define post-acceptance performance period. 
• Include Proposed Annual Savings Overview. 
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Proposed Annual Savings Overview 
 
[Include all applicable fuels/commodities for project, e.g., electric energy, electric demand, natural 
gas, fuel oil, coal, water, etc.] 

ECM  

Total 
energy 
savings 

(MBtu/yr) 

Electric 
energy 
savings 

(kWh/yr) 

Electric 
demand 
savings 

(kW/yr)* 

Natural gas 
savings 

(MBtu/yr)** 

Water 
savings 

(gallons/yr) 

Other 
energy 
savings 

(MBtu/yr) 

Total 
energy 

and water 
cost 

savings, 
Year # 
($/yr) 

Other 
energy-
related 

O&M cost 
savings, 
Year # 
($/yr) 

Total cost 
savings, 
Year # 
($/yr) 

          
          

Total 
Savings 

         

Notes 
MBtu = 106 Btu. 
*Annual electric demand savings (kW/yr) is the sum of the monthly demand savings.  
**If energy is reported in units other than MBtu, provide a conversion factor to MBtu for link to 
cost schedules (e.g., 0.003413 MBtu/kWh). 
Note: The proposed savings for each ECM are included in the contract as well as the guaranteed savings. 
 

Verified Savings for Performance Year # 
 
[Include all applicable fuels/commodities for project, e.g., electric energy, electric demand, natural 
gas, fuel oil, coal, water, etc.] 

ECM  

Total 
energy 
savings 

(MBtu/yr) 

Electric 
energy 
savings 

(kWh/yr) 

Electric 
demand 
savings 

(kW/yr)* 

Natural gas 
savings 

(MBtu/yr)** 

Water 
savings 

(gallons/yr) 

Other 
energy 
savings 

(MBtu/yr) 

Total 
energy 

and water 
cost 

savings, 
Year # 
($/yr) 

Other 
energy-
related 

O&M cost 
savings, 
Year # 
($/yr) 

Total cost 
savings, 
Year # 
($/yr) 

          
          

Total 
savings 

         

Notes 
MBtu = 106 Btu. 
*Annual electric demand savings (kW/yr) is the sum of the monthly demand savings.  
**If energy is reported in units other than MBtu, provide a conversion factor to MBtu for link to 
cost schedules (e.g., 0.003413 MBtu/kWh). 
 
Savings Adjustments - Provide summary of any energy and/or cost savings adjustments required. 
Performance and O&M Issues  
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Note impact of operating deficiencies or enhancements on generation of savings. 
Note impact of maintenance deficiencies on generation of savings. 
Detail any deficiencies needed to be addressed by contractor or Institution. 

 Energy, Water, and O&M Rate Data 
Detail energy and water rates used to calculate cost savings for this period. 
Provide post-acceptance performance period rate adjustment factors for energy, water and 

O&M, if used. 
Report actual energy and water rates at site for same period (optional). 

 Verified Savings To Date - Include Table 3. 
 

Verified Savings for Post-Acceptance Performance Period to Date 
 
[Include all applicable fuels/commodities for project, e.g., electric energy, electric demand, 
natural gas, fuel oil, coal, water, etc.] 

Year # 

Total 
energy 
savings 

(MBtu/yr) 

Electric 
energy 
savings 

(kWh/yr) 

Electric 
demand 
savings 

(kW/yr)* 

Natural gas 
savings 

(MBtu/yr)** 

Water 
savings 

(gallons/
yr) 

Other 
energy 
savings 

(MBtu/yr) 

Total 
energy 

and 
water 
cost 

savings, 
Year # 
($/yr) 

Other 
energy-
related 
O&M 
cost 

savings, 
Year # 
($/yr) 

Total 
cost 

savings, 
Year # 
($/yr) 

Guaranteed 
cost savings 

for year 

           
           

Total 
savings 

          

Notes 
MBtu = 106 Btu. 
*Annual electric demand savings (kW/yr) is the sum of the monthly demand savings.  
**If energy is reported in units other than MBtu, provide a conversion factor to MBtu for link to 
cost schedules (e.g., 0.003413 MBtu/kWh). 
 
 
 DETAILS FOR EACH ECM 
 
Develop section for each ECM. 
 
 Overview of ECM, M&V Plan, and Savings Calculation for ECM 

• Summarize the scope of work, location, and how cost savings are generated.  Describe 
source of all savings including energy, water, O&M, and other (if applicable). 

• Provide an overview of M&V Activities for ECM.  Explain the intent of M&V plan, 
including what is being verified. 

• Provide an overview of savings calculation methods for ECM.  Provide a general 
description of analysis methods used for savings calculations. 
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 M&V Activities Conducted This Period - Detail measurements, monitoring and inspections 
conducted this reporting period in accordance with M&V plan (include all that apply for each one): 

• Measurement equipment used. 
• Equipment calibration documentation.  
• Dates/times of data collection or inspections, names of personnel, and documentation of 

Institution witnessing. 
• Details to confirm adherence to sampling plan. 
• Include all measured values for this period. Include periods of monitoring and durations 

and frequency of measurements. (Use appendix and electronic format as necessary). 
Include description of data format (headings, units, etc.). 

• Describe how performance criteria have been met. 
• Detail any performance deficiencies that need to be addressed by ESCO or Institution. 

Note impact of performance deficiencies or enhancements on generation of savings. 
 Verified Savings Calculations and Methodology  

• Provide detailed description of analysis methodology used.  Describe any data 
manipulation or analysis that was conducted prior to applying savings calculations. 

• Detail all assumptions and sources of data, including all stipulated values used in 
calculations. 

• Include equations and technical details of all calculations made.  (Use appendix and 
electronic format as necessary.)  Include description of data format (headings, units, etc.). 

• Details of any baseline or savings adjustments made. 
• Detail energy and water rates used to calculate cost savings.  Provide post-acceptance 

performance period energy and water rate adjustment factors, if used.  Report actual energy 
and water rates at site for same period (optional). 

• Detail verified savings for this energy conservation measure for performance year.    
 Details of O&M Savings (if applicable) 

• Describe source of savings. 
• Describe verification activities. 
• Provide post-acceptance performance period O&M cost savings adjustment factors, if 

applicable. 
Details of other savings (if applicable) 

• Describe source of savings. 
• Describe verification activities. 
• Provide post-acceptance performance period adjustment factors, if applicable. 

 
 

Verified Annual Savings For ECM for Performance Year # 
 

[Include all applicable fuels/commodities for project, e.g., electric energy, electric demand, natural 
gas, fuel oil, coal, water, etc.] 
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Total 
energy 

use 
(MBtu/

yr) 

Electric 
energy 

use 
(kWh/yr) 

Electric 
energy 
cost, 

Year # 
($/yr) 

Electric 
demand* 
(kW/yr) 

Electric 
demand 

cost, 
Year # 
($/yr) 

Natural 
gas 

(MBtu/
yr)** 

Natural 
gas 

cost, 
Year # 
($/yr) 

Water 
use 

(gallons/
yr) 

Water 
cost, 

Year # 
($/yr) 

Other 
energy 

use 
(MBtu/yr) 

Other 
energy 
cost, 

Year # 
($/yr) 

Other 
energy-
related 
O&M 
costs, 
Year # 
($/yr) 

Total 
costs, 
Year # 
($/yr) 

Baselin
e use 

             

Perfor
m-ance 
Year # 
use 

             

Saving
s 

             

Notes 
MBtu = 106 Btu. 
*Annual electric demand savings (kW/yr) is the sum of the monthly demand savings.  
**If energy is reported in units other than MBtu, provide a conversion factor to MBtu for link to 
cost schedules (e.g., 0.003413 MBtu/kWh). 
 
 
O&M Activities 

Operating requirements 
1. State organization(s) responsible for equipment operations. If appropriate, 

detail how responsibilities are shared. 
2. Detail any deficiencies needed to be addressed by contractor or Institution. 
3. Note impact of operating deficiencies or enhancements on generation of 

savings. 
Preventive Maintenance requirements - State organization(s) responsible for performing 

maintenance. If appropriate, detail how responsibilities are shared. 
Verification of scheduled maintenance items completed by ESCO or Institution 

1. Detail any deficiencies needed to be addressed by contractor or Institution. 
2. Note impact of maintenance deficiencies on generation of savings. 
 

Repair and replacement requirements  
1. State organization(s) responsible for performing maintenance. If 

appropriate, detail how responsibilities are shared. 
2. Summary of activities conducted this period by contractor or Institution. 
3. Detail any deficiencies needed to be addressed by contractor or Institution. 
4. Note impact of maintenance deficiencies on generation of savings. 

 
 
SCHEDULE D.  Left blank for optional schedule related to Savings Guarantee 
SCHEDULE E.  Left blank for optional schedule related to Savings Guarantee 
SCHEDULE F.  Left blank for optional schedule related to Savings Guarantee 
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SCHEDULE G.  Left blank for optional schedule related to Savings Guarantee 
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PAYMENTS SCHEDULES 
 
SCHEDULE H.  FINAL PROJECT COST & PROJECT CASH FLOW ANALYSIS 
This schedule contains a spreadsheet depiction of the expected financial performance of the project 
throughout the entire contract term.  The documentation should clearly identify all financial components of 
the project, including interest rates, current fuel prices, any escalation rates, guaranteed savings figures, 
ESCO compensation figures, cash-flow projections, and projected Net Present Value of any cumulative 
positive cash flow benefits to the Institution.  Savings projections should be delineated by utility/fuel type 
and should identify ongoing annual service fees provided over the contract term.  Project cost breakdowns 
should identify both hard costs (labor costs, subcontractor costs, cost of materials and equipment, and 
miscellaneous costs like permits, bonds taxes, insurance, mark-ups, overhead and profit, etc.).   
 
 
SCHEDULE I.  FINANCING AGREEMENT AND PAYMENT SCHEDULE  
This schedule contains a copy of the project financing agreement or 
terms and conditions of whatever financing vehicle is used (lease, COPs, 
bank financing etc.).  An amortization and payment schedule should also 
be included as well as the progress payment disbursement schedule that 
will be used to pay the ESCO during the Interim Period (construction and 
installation) for the agreed-upon percentages of work completed. 

 

SCHEDULE J.  COMPENSATION TO ESCO FOR ANNUAL SERVICES 
This should contain the amount and frequency of any payments that may be 
made to the ESCO for maintenance, monitoring or other services 
negotiated as part of the contract.  It should contain information about 
how the compensation is calculated (e.g. a percentage of savings above 
and beyond the guarantee, flat fee etc.), and if an annual inflation 
index is to be used to escalate fees over the duration of the contract 
term.  An hourly fee structure will also likely be included to cover 
ESCO costs for any services provided beyond the scope agreed to at the 
time of contract execution. 

 
SCHEDULE K.  REBATES, INCENTIVES AND GRANTS  
List and describe any rebates, incentives and grants related to this 
project.   

 
SCHEDULE L.  Left blank for optional schedule related to Payments and Schedule 
SCHEDULE M.  Left blank for optional schedule related to Payments and Schedule 
SCHEDULE N.  Left blank for optional schedule related to Payments and Schedule 
SCHEDULE O.  Left blank for optional schedule related to Payments and Schedule 
SCHEDULE P.  Left blank for optional schedule related to Payments and Schedule 
 
 
DESIGN, AUDIT AND CONSTRUCTION PHASE SCHEDULES 
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SCHEDULE Q.  DESCRIPTION OF PROJECT SITE(S); PRE-EXISTING EQUIPMENT 
INVENTORY 

This schedule contains basic information about the condition of the Project Site(s) at the time of contract 
execution.  Such information would include facility square footage, building construction, use, occupancy, 
hours of operation etc., and any special conditions that may exist. 
 
The inventory is important to include for the purpose of identifying what equipment was in place and how it 
was configured at the time of contract execution.  This schedule is important to the accurate establishment 
of baseline, savings measurement and may need to be referred to in the later years of the contract. 
 
 
SCHEDULE R.  EQUIPMENT TO BE INSTALLED BY ESCO 
Schedule H: This schedule should specify all of the newly installed 
equipment including manufacturer, quantity, location and warranties (you 
can also have a separate schedule for warranties). This schedule should 
also describe any modifications that may have been made to existing 
equipment, if applicable.   

 
 
SCHEDULE S.  CONSTRUCTION AND INSTALLATION SCHEDULE 
Include the timetables and milestones for project construction and 
installation.  If so desired, document required insurance, subcontractor 
lists and any MBE/WBE required subcontracts or break out into a separate 
schedule.  NOTE:  It is important that the construction/installation 
phase of the project be treated in compliance with individual 
institutional requirements and the appropriate governing statutes.  
Since construction is just one component of the overall project, a 
separate construction contract may be desirable and in some cases 
necessary.  The construction contract would then be referred to in the 
body of the contract and attached as an exhibit, appendix or other type 
of attachment.  Another approach would be to consolidate the appropriate 
construction language for inclusion in the body of the final contract.  
This will need to be decided as appropriate on a case-by-case basis. 

 
 
SCHEDULE T.  SYSTEMS START-UP AND COMMISSIONING OF EQUIPMENT; OPERATING 
PARAMETERS OF INSTALLED EQUIPMENT 
Specify the performance testing procedures that will be used for start-
up and commissioning of the installed equipment and total system.  
Define procedures for developing and implementing a commissioning plan 
and specify any requirements for the Institution and/or third party 
review and approvals, pre-functional inspections, use of manufacturers’ 
start-up procedures, and for executing functional performance tests.  
Include operating parameters should for the operation of the installed 
equipment such as temperature setbacks, equipment run times, load 
controlling specifications and other conditions for the operation of the 
equipment. 
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Provide a general commissioning schedule, including any seasonal testing, and outline commissioning 
tracking and reporting requirements, including periodic and final commissioning reports, and any other 
required submittals such as a systems manual.  Prescribe any requirements for warranty walk-through or 
other commissioning follow-up procedures. 
 
Include specific provisions on how the Institution’s project requirements or design intent for each measure 
or system will be defined.  Define any requirements for certification that the tests followed the specified 
procedures and met or exceeded the expected results.   
 
Define the qualifications and affiliation of the commissioning agent, and provide an overview of the roles 
and responsibilities of the commissioning agent, ESCO and the Institution in the commissioning process.   
Provide for the Institution to be notified of and present during all commissioning procedures.  Include a 
provision for the documentation of the Institution’s attendance at the various tests and the Institution’s 
approval that the tests followed the specified procedures and met or exceed the expected results. 
 
Because of the design-build nature of ESPCs, the details of the commissioning activities are developed 
along with the project scope, rather than being explicitly defined at the beginning of the project. 
Commissioning requirements must be: 1) specified in the contract, 2) defined explicitly after design, 3) 
implemented during construction, 4) completed prior to final project acceptance, and 5) followed-up on 
after acceptance.  
 
Specify commissioning that will be completed during the following stages:    

• Commissioning Process Defined at the Time of Contract Execution 
• Defining Commissioning Activities During Project Design 
• Implementing Commissioning Activities During Construction 
• Completing Commissioning Activities Prior to Project Acceptance 

 
PHASE 1 – CONTRACT DEVELOPMENT 

Outline the project’s specific commissioning requirements including: 
• Qualifications and affiliation of the Commissioning Agent (CxA); 
• Roles and responsibilities of CxA, ESCO and Institution, including witnessing of Cx activities; 
• Process that will be followed to document the design intent or Institution’s project requirements for 

each energy conservation measure (ECM) or system; 
• Requirements for Institution or 3rd party design reviews or submittal approvals; 
• Schedule for developing and approving a Cx plan, including expected content such as: 

o Pre-functional inspections, 
o Functional testing procedures, 
o Required use of manufactures’ start-up procedures, 

• Plan for seasonal testing and conditional acceptance, if needed; 
• Contents and timing of periodic project reports, Final Cx Report, and 
• Systems Manual; 
• Requirements for CxA oversight of O&M training; and 
• Plan for warranty walk-though or other follow-up procedures. 

Designate both the affiliation and qualifications of the Commissioning Agent (CxA) that will lead the 
commissioning process for the project. The key responsibilities of the CxA are: 1) Directing the 
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commissioning team in the completion of the commissioning requirements; 2) Overseeing or performing 
the commissioning tests; and 3) Verifying the adequacy of the commissioning results. 
 
Develop a written design intent for each system or ECM installed documenting the Institution’s project 
requirements. Specific operational parameters, design details, performance requirements (conditions in 
addition to energy savings), or other provisions that are established by a design intent are: 

• Operational parameters, such as temperature setback capabilities or operator interface features; 
• Requirements for design details or ancillary items, such as sensors, valves, access, electrical, 

existing equipment demolition, etc.; 
• Performance requirements, such as equipment efficiencies, or ton-hours of chilled water to be 

delivered. 
 

PHASE 2 – PROJECT DESIGN 
Commissioning related activities performed by the Cx team in the design phase include: 

• ESCO completes project design; 
• Institution and CxA review design and approve equipment submittals; 
• ESCO and Institution document the design intent for each ECM or system; 
• CxA develops a draft Cx Plan, including the specifics of all pre-functional inspections and 

functional performance tests; 
• CxA develops Cx specifications for project (if needed); 
• Institution and ESCO review and accept Cx documents; 
• CxA issues Final Commissioning Plan and specifications. 
 
PHASE 3 – CONSTRUCTION 

Commissioning related activities that occur during the construction phase include: 
• Construction observation by Institution’s Cx representative and 
• Commissioning Agent; 
• Periodic Cx meetings are held with the project team; 
• Cx progress reports are submitted by the CxA; 
• Pre-functional inspections are completed and certified by the ESCO prior to equipment start-up and 

functional testing; 
• Manufactures’ start-up procedures are completed by the ESCO or manufacturer’s representative. 
 
PHASE 4 – PROJECT ACCEPTANCE 

In this phase the functional performance tests are executed and the procedures are documented by the CxA, 
explicitly including how the Institution’s project requirements or design intent prescribed for each system 
were met. Any items that did not pass shall be tracked and presented to the project team in a deficiency log. 
The ESCO will rectify the items and then perform a retest in the presence of the CxA to confirm that the 
items have been fixed. The deficiency log is then updated by the CxA, noting the date and corrective action 
taken. The Institution may choose to specify consequences for multiple failed re-tests to limit the possibility 
of excessive use of the CxA’s time.  The ESCO then assembles the Final Commissioning Report or a 
Systems Manual including, at minimum, the following:   

• Commissioning summary report; 
• ESCO certified pre-functional checklists; 
• Completed manufacturers start-up sheets; 
• Results of functional testing and verification of system performance; 
• Detailed operating procedures / sequences of operations; 
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• Closed out deficiency log; 
• Overview of training provided to O&M staff. 
• Some Agencies may prefer to receive a more comprehensive Systems Manual, which is 
• required for LEED certification. A systems manual typically brings together 
• comprehensive project documentation: 
• Institution’s project requirements or design intent; 
• Schematic system drawings; 
• Approved submittals; 
• Recommended record keeping procedures; 
• Maintenance procedures & schedules; 
• Test requirements for ongoing commissioning. 
 
PHASE 5 – POST-ACCEPTANCE PHASE 

Commissioning activities that typically extend beyond Project Acceptance include deferred functional 
testing and warranty verification.  Some functional testing may be postponed until seasonal conditions are 
appropriate to evaluate the system. When some functional testing has been deferred, acceptance of the 
project is conditional upon the success of the scheduled tests. Most equipment installed will have a one-year 
warranty provided by the manufacturer. A warranty check-out with the ESCO after 8 to 10 months of 
operation is a recommended commissioning activity. Reviewing the equipment warranties and performing a 
site walkthough at this time can identify any problems that may still be covered by a manufacturer’s or 
contractor’s warranty. 
 
SCHEDULE U.  STANDARDS OF COMFORT 
Explicitly describe the standards of comfort to be maintained for 
heating, cooling, lighting levels, hot water temperatures, humidity 
levels and/or any special conditions for occupied and unoccupied areas 
of each building.    

 
 
SCHEDULE V.  ESCO'S TRAINING RESPONSIBILITIES 
Describe the ESCO's training program or sessions for facility personnel 
including the duration and frequency of the specified training.  
Describe any provisions for on-going training, commitments to train 
newly hired facility personnel, and training with respect to possible 
future equipment or software upgrades.  Also specify any fees associated 
with the Institution's request for training beyond what the ESCO is 
contractually bound to provide. 

 
 
SCHEDULE W.  Left blank for optional schedule related to Design and Construction Phase 
SCHEDULE X.  Left blank for optional schedule related to Design and Construction Phase 
SCHEDULE Y.  Left blank for optional schedule related to Design and Construction Phase 
SCHEDULE Z.  Left blank for optional schedule related to Design and Construction Phase 
SCHEDULE AA.  Left blank for optional schedule related to Design and Construction Phase 
 
 
POST-CONSTRUCTION SCHEDULES 
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Also see Schedule T:  Start-Up Commissioning 
 
SCHEDULE BB.  ESCO'S MAINTENANCE RESPONSIBILITIES 
Include a complete description of the ESCO's specific operations and 
maintenance responsibilities along with the time intervals for their 
performance of the stated O&M activities. 

 
The description shall include but is not limited to:   

1.  Description of ESCO’s operations and maintenance responsibilities.   
2.   Performance period for ESCO’s performance of the stated operating and maintenance activities.   
3.  Period of time for Maintenance during or after warranty period.   
4.  Payment terms for Maintenance:  annually and for how much.  

 
SCHEDULE CC.  INSTITUTION'S MAINTENANCE RESPONSIBILITIES 
Describe the operations and maintenance responsibilities that may be 
assigned to facility staff as agreed to by both parties.  In some 
instances this will contain no more than a description of routine O&M 
currently being performed on existing energy consuming equipment in the 
facility.  In other cases, facility staff may be used to provide some 
maintenance on the new equipment installed under the performance 
contract, with the ESCO providing any specialized services as needed. 

 

The description shall include but is not limited to:   

 
1.  Description of the Institution’s operations and maintenance responsibilities.     

a. Existing maintenance and operations 
b. Additional maintenance and operations necessitated by the Work 

 
Institution shall provide all maintenance tasks on all existing equipment at all times.  Institution shall 
provide all maintenance duties on new equipment after Substantial Completion.  Maintenance Duties will 
be outlined in Operation and Maintenance Manuals, which will be provided by ESCO. 
 

SCHEDULE DD.  FACILITY MAINTENANCE CHECKLIST 
This checklist is a method by which the ESCO may record and track the 
Institution’s compliance with any of the maintenance procedures being 
performed by facility personnel.  The checklist typically specifies 
simple list of tasks and the corresponding schedule for the performance 
of the prescribed procedures.  Facility staff will complete the 
checklist and forward it to the ESCO, usually on a monthly basis.  (This 
checklist is a very useful tool for both the ESCO and Institution to 
verify that the required maintenance activities are being performed at 
the scheduled intervals). 

 
SCHEDULE EE.  Left blank for optional schedule related to Post-Construction Phase 
SCHEDULE FF.  Left blank for optional schedule related to Post-Construction Phase 
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SCHEDULE GG.  Left blank for optional schedule related to Post-Construction Phase 
SCHEDULE HH.  Left blank for optional schedule related to Post-Construction Phase 
SCHEDULE II.  Left blank for optional schedule related to Post-Construction Phase 
 
 
ADMINISTRATION SCHEDULES 
SCHEDULE JJ.  ALTERNATIVE DISPUTE RESOLUTION 

 This schedule describes methods for resolving disputes or claims relating to construction or the contract, 
wherein the parties agree to exercise good faith efforts (e.g., mediation, dispute resolution board) and to 
only use litigation as a last resort. This schedule is included as an alternative to costly binding arbitration 
and litigation. 
 
SCHEDULE KK.  Left blank for optional schedule related to Administration 
SCHEDULE LL.  Left blank for optional schedule related to Administration 
SCHEDULE MM.  Left blank for optional schedule related to Administration 
SCHEDULE NN.  Left blank for optional schedule related to Administration 
SCHEDULE OO.  Left blank for optional schedule related to Administration 
 
 
OPTIONAL SCHEDULES 
 
PRE-EXISTING SERVICE CONTRACTS  
Information regarding the scope and cost of pre-existing equipment service contracts should be located in 
this schedule.  This gives both the Institution and ESCO information about how and when the existing 
equipment is being serviced.  As well, if the ESCO is credited with any maintenance  
savings or is taking over any existing service contracts, the scopes and costs of such Contracts will useful in 
tracking the performance of the ESCO in providing the required services and documenting any attributable 
cost savings. 
 
ENERGY SAVINGS PROJECTIONS 
This schedule should contain the projected energy savings in units for each year of the contract.  Oftentimes 
these projections are broken down on a measure by measure basis although some measures may be 
aggregated into general categories such as lighting or HVAC.  If there are several buildings involved in the 
project, this schedule should contain projections for each facility, even though they may all be covered 
under a single guarantee. 
 
FACILITY CHANGES CHECKLIST 
A "Facility Changes Checklist" or other method may be provided by the ESCO for the Institution to notify 
the ESCO of any changes in the facility that could have an impact on energy consumption (e.g. occupancy, 
new equipment acquisition, hours of use etc.).  This checklist is generally submitted on a monthly basis or 
quarterly basis. 
 
CURRENT AND KNOWN CAPITAL PROJECTS AT FACILITY 
If there are any current or planned capital projects to be implemented in the facility, that information should 
be contained in this schedule.  This information could prove to be very useful in the out-years of the 
contract to avoid potential disputes over long-term energy savings performance, overall facility energy 
consumption and costs. 
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EXHIBITS 
 
 EXHIBIT I  PERFORMANCE BOND/CONSTRUCTION BOND  

EXHIBIT II  LABOR AND MATERIAL PAYMENT BOND if required 
 EXHIBIT II (i) CERTIFICATE OF ACCEPTANCE—TECHNICAL AUDIT  

EXHIBIT II (ii) CERTIFICATE OF ACCEPTANCE—INSTALLED EQUIPMENT  
 EXHIBIT III  EQUIPMENT WARRANTIES 
 
APPENDICES 
 
 APPENDIX A  RFP FOR ESCO SOLICITATION 
 APPENDIX B  ESCO PROPOSAL 
 APPENDIX C  INVESTMENT GRADE AUDIT AND PROJECT PROPOSAL  

CONTRACT 
APPENDIX D  INVESTMENT GRADE AUDIT REPORT  

 
 
NOTE:  THESE SCHEDULES CAN BE INCLUDED AS OPTIONAL AND INCLUDED OR 
COMBINED WITH OTHERS OR MAY BE CONTAINED IN THE AUDIT REPORT AS DESIRED.  
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Purchasing Division: 1100 St. Francis Drive, Santa Fe, NM 87505; PO Box 6850, Santa Fe, NM  87502 (505) 827-0472 
 

 
  

Awarded Vendor: 
0000011132 
Trane U.S. Inc. 
5501 San Diego Avenue NE 
Albuquerque, NM 87113 
 
Attn: Zully De La Pava Torrado 
Email: zully.delapava@trane.com 
Phone: (915) 593-3484 

 Agreement Number:  40-00000-23-00029AG 
 
Payment Terms:  Net 30 
 
F.O.B.:  Destination  
 
Delivery:  Per Contract  

   
Ship To: 
All State of New Mexico agencies, commissions, 
institutions, political subdivisions and local public 
bodies allowed by law. 
 
 

 Procurement Specialist:  Tami Concha 
 
Telephone No.:  (505) 660-3671 
 
Email:  Tami.Concha@gsd.nm.gov 

Invoice: 
As Requested at time of order 
 
 

  
 
 
 

For questions regarding this agreement please contact: 
Dennis Romero (505) 660-8605 

  

 
 
Title:  Qualified Providers of Energy Performance Contracting Services, ESCO 
 
Term:  January 12, 2024 – January 11, 2028  
 
 
The attached Agreement is made subject to the “terms and conditions” as indicated.  
 
 
 
 
 
 
 
 
 
 
 
 

 

 
State of New Mexico 

General Services Department 
State Purchasing Division 

 
Statewide Price Agreement Cover Page 
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STATEWIDE PRICE AGREEMENT 

#40-00000-23-00029AG 
STATE OF NEW MEXICO 

FOR 
 

Qualified Providers of Energy Performance Contracting Services, ESCO 
 

THIS AGREEMENT is made and entered into by and between the General Services Department 
and the State of New Mexico, herein after referred to as the "Agency", and Trane U.S. Inc., herein 
after referred to as the "Contractor." 
 
IT IS MUTUALLY AGREED BETWEEN THE PARTIES: 
 
1. DEFINITIONS  
“Agencies” or “Agency” means eligible governmental entities under the Public Facilities Energy 
Efficiency and Water Conservation Act [NMSA 1978, 6-23], which are state government, local 
governments, public schools, higher educational institutions, and other instrumentalities of state 
government. 
 
“Agreement Administrator” shall mean the State Purchasing Division (SPD) of the General 
Service Department. 
 
“Close of Business” means 5:00 PM Mountain Standard or Mountain Daylight Time, whichever 
is in effect on the given date. 
 
“Contract” means any agreement for the procurement of items of tangible personal property, 
services or construction derived from an Invitation to Bid (ITB) or Request For Proposals (RFP). 
 
“Deliverable” means any measurable, tangible, verifiable outcome, result, or item that must be 
produced to complete a project or part of a project. 
 
“ECMD” means the Energy Conservation and Management Division of the Energy, Minerals 
and Natural Resources Department. 
 
“EMNRD” means the Energy, Minerals and Natural Resources Department. 
 
“Energy Conservation Measure,” or “ECM”, means a training program or a modification to a 
facility, including buildings, systems or vehicles, designed to reduce energy consumption or 
conservation-related operating costs.  More specifically, ECMs that may be proposed by 
Qualified Providers are stated in the EPC Statute and include: 

(a) Insulation of the building structure or systems within the building; 
(b) Storm windows or doors, caulking or weather-stripping, multi-glazed windows or 

doors, heat absorbing or heat reflective glazed and coated window or door systems, 
additional glazing, reductions in glass area or other window and door system 
modifications that reduce energy consumption; 

(c) Automated or computerized energy control systems; 
(d) Heating, ventilating or air conditioning system modifications or replacements; 
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(e) Replacement of modification of lighting fixtures to increase the energy efficiency of 
the lighting system without increasing the overall illumination of a facility, unless an 
increase in illumination is necessary to conform to the applicable state or local 
building code or nationally accepted standards for the lighting system after the 
proposed modifications are made; 

(f) Energy recovery systems; 
(g) Solar heating and cooling systems or other renewable energy systems; 
(h) Cogeneration or combined heat and power systems that produce steam, chilled water 

or forms of energy such as heat, as well as electricity, for use primarily within a 
building or complex of buildings; 

(i) Energy conservation measures that provide long-term operating cost reductions; 
(j) Maintenance and operation management systems that provide long-term operating 

cost reductions; 
(k) Traffic control systems; or 
(l) Alternative fuel options or accessories for vehicles. 
 

ECMs may also include “conservation-related cost savings,” which are cost savings, other than 
utility cost savings, in the operating budget of a Governmental Unit that are a direct result of 
energy or water conservation measures implemented pursuant to a Guaranteed Utility Savings 
Contract. 
 
 “Energy Performance Contracting” or “EPC” means a project that is backed up by a written 
guarantee stating that the utility cost savings and conservation-related cost savings will meet or 
exceed the costs of implemented ECMs or WCMs. 
 
“ESCO” means Energy Service Company that can provide energy audit, project development, 
implementation, financing, and monitoring services to Agencies for ECMs or WCMs. 
 
“Guaranteed Utility Savings Contracts,” means contracts for the evaluation and 
recommendation of energy or water conservation measures and for the implementation of one or 
more of those measures, and which contract provides that all payments, except obligations on 
termination of the contract before its expiration, are to be made over time and the savings are 
guaranteed to the extent necessary to make the payments for the conservation measures. 
 
“Investment-Grade Energy Audit” means a study approved by a Professional Engineer 
registered in New Mexico that evaluates in detail the technical and economic issues necessary to 
justify the investment related to the proposed ECMs or WCMs. 
 
“Local Public Body” means every political subdivision of the state and the agencies, 
instrumentalities and institutions thereof. 
 
 “New Mexico State Purchasing Agent” or “NMSPA” means the purchasing agent for the State 
of New Mexico or a designated representative.  May be used interchangeably with "State 
Purchasing Agent" or "SPA". 
 
“Pre-qualified” means the status of an ESCO or vendor that has been selected through an RFP 
process, certified by EMNRD as a Qualified Provider, and has established a statewide price 
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agreement with the State Purchasing Agent.  A pre-qualified ESCO or vendor is eligible for 
secondary selection processes for EPC services that Agencies may conduct. 
 
“Price Agreement” means a definite quantity contract or indefinite quantity contract which 
requires the contractor to furnish items of tangible personal property or service to the procuring 
agency which issues a purchase order, if the purchase order is within the quantity limitations of 
the contract, if any. 
 
“Procuring Agency” means any state agency or local public body that chooses to procure 
products or services under this agreement.  Other units of government, including cities, counties, 
school districts, institutions of higher education and other jurisdictions not subject to the 
procurement authority of the SPA, are authorized to buy from this agreement. 
 
“Products and Services Schedule” refers to the complete list of products and services offered 
under this agreement and the price for each.  Product and service descriptions may be amended 
with the prior approval of the Agreement Administrator.  New products and services shall not be 
added to the Products and Services Schedule. 
 
“Qualified Provider” means a person experienced in the design, implementation and installation 
of energy or water conservation measures and who meets EMNRD’s experience qualifications for 
energy conservation measures or the Office of the State Engineer for water conservation measures. 
 
“State (the State)” means the State of New Mexico. 
 
“Statewide Price Agreement” means the contract that selected Offerors would execute in order 
to be deemed a Qualified Provider. 
 
“State Purchasing Agent,” or SPA, means the purchasing agent for the State of New Mexico or 
a designated representative. 
 
“Third-Party Fee” means a one (1) percent fee on the pre-gross receipts tax total of the project 
cost. 
 
“Utility Cost Savings” means the amounts saved by a Governmental Unit in the purchase of 
energy or water that are a direct result of energy or water conservation measures implemented 
pursuant to a Guaranteed Utility Savings Contract. 
 
“Water Conservation Measure,” or “WCM”, means a training program, change in 
maintenance practices, or facility or landscape alteration designed to reduce water consumption 
or conservation-related operating costs. 
 
“You” and “your” refers to Selected ESCO Contractor.   “We,” “us” or “our” refers to the State 
of New Mexico, agencies, commissions, institutions, political subdivisions and local public bodies 
allowed by law to participate in the Agreement and whose accounts are created under this 
Agreement. 
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2. SCOPE OF WORK 
Pre-qualified Energy Services Companies (ESCOs) will provide Energy Performance 
Contracting (EPC) services for New Mexico governmental entities (“Agencies” or “Agency”).  
ESCOs selected through the Request for Proposals (RFP) process and who also enter into 
statewide price agreements, will each be deemed Qualified Providers by the Energy 
Conservation and Management Division (ECMD) of the Energy, Minerals and Natural 
Resources Department (EMNRD).  ESCOs selected through separate federal, state, or private 
procurement processes for EPC services are not pre-qualified. 

 
Qualified Providers are approved to provide proposals to Agencies that may choose to utilize 
EPC services for upgrading facilities, fleets, and water infrastructure with energy and water 
conservation measures (ECMs and WCMs). Such EPC services are allowed by the Public 
Facility Energy Efficiency and Water Conservation Act (“EPC Statute”), as amended.  The 
statute citation is New Mexico Statutes Annotated (NMSA) 1978, Chapter 6, Article 23 (6-23). 
 
Eligible Agencies under the EPC Statute are state agencies, K-12 public school districts, higher 
education governmental entities, municipal and county governments, and other political 
subdivisions.   EPC enables these Agencies to access financing and accomplish energy projects 
without using capital budgets; project financing costs are offset by energy cost savings. The 
Agencies and selected Qualified Providers will follow the EPC statute and program guidelines of 
EMNRD.   
 
The selected ESCOs will commit to the EPC Statute and EMNRD’s program guidelines via 
subsequent contracts with Agencies for specific projects.  The term of the Statewide Price 
Agreement will be four (4) years, with continuation subject to an annual review by EMNRD of 
each Qualified Provider’s performance.   The Statewide Price Agreement will contain schedules 
of markups and fees as stated in the Offeror’s RFP response.  Compensation to Qualified 
Providers for specific work projects will be detailed in the resulting contracts with Agencies to 
implement EPC projects. 
 
The Qualified Provider will be required to develop proposals for potential projects.  Agreements 
established between the Qualified Provider and the Agency, as described in the following, will 
incorporate current state statutes and directives that directly relate to EPC, including: 

 Public Facility Energy Efficiency and Water Conservation Act [NMSA 1978, 6-23]; 
and  

 Energy Efficiency Standards for Public Buildings, [NMSA 1978, 15-3-36].  
The selection of ESCOs and subsequent contracting with Qualified Providers serves as a major 
step to enable Agencies to initiate EPC projects that upgrade facilities and generate avoided 
energy costs.  There are three (3) phases possible in a complete EPC project, after an Agency’s 
selection of a Qualified Provider, as follows: 
 
Phase 1: Investment-Grade Energy Audit and Project Proposal 
The selected Qualified Provider and the Agency will execute the Investment-Grade Energy Audit 
and Project Proposal contract. This contract sets specific expectations and provides a detailed 
process for both the Qualified Provider and the Agency.  The contract also defines the 
deliverables to Agency and establishes the basis for the Guaranteed Utility Savings Contract to 
follow.  The Investment-Grade Energy Audit and Project Proposal will identify and evaluate cost-
saving measures and define the proposed project scope, cost, savings, and cash-flow over the 
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proposed financing term. A project proposal will present bundled ECMs and WCMs that can be 
financed through guaranteed savings. 
 
Phase 2: Guaranteed Utility Savings Contract and Implementation 
Upon satisfactory completion of the Investment-Grade Energy Audit and Project Proposal, the 
Agency will have the option to execute a Guaranteed Utility Savings Contract with the Qualified 
Provider to implement the recommended project.  The Guaranteed Utility Savings Contract will 
define the final agreed upon scope of work and all its associated costs and mutual responsibilities 
between the Qualified Provider and Agency, as well as improvement measures, the equipment 
and labor costs associated with them, and all guaranteed energy and maintenance cost savings.  
The Qualified Provider will solicit financing companies on behalf of Agency using the Financing 
Bid Package.  A separate financing agreement will be developed including Qualified Provider 
payment schedules and lender financing terms and schedules.  Upon execution of the Guaranteed 
Utility Savings Contract, the Qualified Provider proceeds to final design, construction, and 
commissioning of the ECMs and WCMs. Qualified provider shall inform EMNRD ECMD of 
contract execution and the total amount of the contract to initiate an invoice for the third-party 
fee. 
 
Phase 3: Performance Period 
The Performance Period of the Guaranteed Utility Savings Contract begins upon construction 
completion and project acceptance by Agency.  The Guaranteed Utility Savings Contract may 
include a number of services the Qualified Provider will provide until the end of the contract, 
including, but not limited to, measurement and verification of savings, the savings guarantee, staff 
training, and contract maintenance services. 
 
Each of the Agencies has the option to procure services of an ESCO to implement ECMs and 
WCMs in Agency facilities, which will avoid Agency energy costs.  Selected ESCOs that 
establish Statewide Price Agreements will be deemed Qualified Providers for selection by any of 
the Agencies.  The primary purposes of this Qualified Provider selection process are: 
   

(1) To ensure the Qualified Provider meets minimum qualifications and can implement 
successful EPC projects; 
(2) To provide each Agency with the opportunity to procure services of a Qualified Provider 
in a timely and cost-effective way; 
(3) To increase the number of successful Guaranteed Utility Savings Contracts statewide, as 
a means to implement comprehensive energy, transportation, and water efficiency projects. 

 
There will be multiple ESCOs selected to become Qualified Providers.  Selection will be based 
on the quality of proposals as determined by the evaluation committee.  The number of EPC 
projects is not pre-determined and inclusion on a statewide price agreement is not a guarantee of 
engaging in EPC projects.  However, it is also possible that the Qualified Provider may be 
engaged in developing and implementing more than one project at any point in time.  The 
number of EPC projects moving forward for Agency facilities will depend on the subsequent 
proposals for potential projects, as requested by the Agencies. 
 
3. PAYMENT PROVISIONS 
All payments under this agreement are subject to the following provisions. 
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A. Acceptance - In accordance with Section 13-1-158 NMSA 1978, the agency shall 
determine if the product or services provided meet specifications.  No payment shall be 
made for any products or services until the products or services have been accepted in 
writing by the procuring agency.  Unless otherwise agreed upon between the procuring 
agency and the contractor, within fifteen (15) days from the date the procuring agency 
receives written notice from the contractor that payment is requested for services or 
within thirty (30) days from the receipt of products, the procuring agency shall issue a 
written certification of complete or partial acceptance or rejection of the products or 
services. Unless the procuring agency gives notice of rejection within the specified time 
period, the products or services will be deemed to have been accepted. 
 
B. Issuance of Orders - Only written signed orders are valid under this Price 
Agreement.  A Purchase Order is the approved form for state agencies issuing Contract 
Orders under this Price Agreement.  Other authorized government entities may utilize 
Purchase Orders or forms adapted by them for their own use. 
 
C. Payment of Invoice - Upon acceptance that the products or services have been 
received and accepted, payment shall be tendered to the contractor within thirty (30) days 
after the date of invoice.   After the thirtieth (30th) day from the date that written 
certification of acceptance is issued, late payment charges shall be paid on the unpaid 
balance due on the contract to the contractor at the rate of one and one half percent (1.5 %) 
per month.  Contractor may submit invoices for payment no more frequently than 
monthly. Payment will be made to the contractor's designated mailing address.  Payment 
on each invoice shall be due within thirty (30) days from the date of the acceptance of the 
invoice.  The Procuring Agencies and the State agree to pay in full the balance shown on 
each account’s statement, by the due date shown on said statement. 
 
D. Late Charges - If the State fails to pay as required above, the Contractor may 
assess a late fee on the unpaid balance of more than sixty (60) days.  Late fees will be 
assessed at a rate based upon the billing address of each State or Procuring Agency 
account; therefore, the periodic (monthly) late fee rate shall be one and one half percent 
(1.5%) and the corresponding Annual Percentage Rate for the State of New Mexico will 
be eighteen percent (18%).  No late fee on new purchases will be assessed during the 
billing cycle when the purchase was made. 
 
E. Fees: 
The Contractor agrees to remit an administrative reporting fee payable by check to the 
State Purchasing Division for an amount equal to one percent (1.00 %) of the total sales 
and other revenues derived from the New Mexico state agencies and local public bodies.  
The Contractor shall indicate the contract number 40-00000-23-00029AG and include 
the remittance check with the quarterly sales report. 
 
Reports may be submitted via U.S. mail to NM State Purchasing Division or via email 
to: GSD.QuarterlyUsageR@gsd.nm.gov  
 
For payment of fees through U.S. Mail: 
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New Mexico State Purchasing Division 
Attn: Compliance 
P.O. Box 6850  
Santa Fe, New Mexico 87502 

 
4. TERM 
THIS PRICE AGREEMENT SHALL NOT BECOME EFFECTIVE UNTIL APPROVED IN 
WRITING BY THE AGENCY.  This Price Agreement shall begin on date approved by the 
agency and end four (4) years from the date of approval.  
 
5. DEFAULT 
The State reserves the right to cancel all or any part of any orders placed under this Price 
Agreement without cost to the State, if the Vendor fails to meet the provisions of this Price 
Agreement and, except as otherwise provided herein, to hold the Vendor liable for any excess 
cost occasioned by the State due to the Vendor's default. The Vendor shall not be liable for any 
excess costs if failure to perform the order arises out of causes beyond the control and without 
the fault or negligence of the Vendor; such causes include, but are not restricted to, acts of God 
or the public enemy, acts of the State or Federal Government, fires, floods, epidemics, quarantine 
restrictions, strikes, freight embargoes, unusually severe weather and defaults of subcontractors 
due to any of the above, unless the State shall determine that the supplies or services to be 
furnished by the subcontractor were obtainable from other sources in sufficient time to permit the 
Vendor to meet the required delivery scheduled. The rights and remedies of the State provided in 
this paragraph shall not be exclusive and are in addition to any other rights now being provided 
by law or under this contract. 
 
6. TERMINATION 

A. For Cause - Either party may terminate this agreement for cause based upon 
material breach of this agreement by the other party, provided that the non-breaching party shall 
give the breaching party written notice specifying the breach and shall afford the breaching party 
a reasonable opportunity to correct the breach. If within thirty (30) days after receipt of a written 
notice the breaching party has not corrected the breach or, in the case of a breach which cannot 
be corrected in thirty (30) days, begun and proceeded in good faith to correct the breach, the non-
breaching party may declare the breaching party in default and terminate the agreement effective 
immediately.  The non-breaching party shall retain any and all other remedies available to it 
under the law. 
 
7. AMENDMENT  
This Price Agreement may be amended by mutual agreement of the State Purchasing Agent and 
the contractor upon written notice by either party to the other.  An amendment to this Price 
Agreement SHALL NOT AFFECT ANY OUTSTANDING ORDERS issued prior to the 
effective date of the amendment as mutually agreed upon, and as published by the State 
Purchasing Agent. Amendments affecting price adjustments and/or extension of contract 
expiration are not allowed unless specifically provided for in the proposal and contract 
documents. 
 
8. STATUS OF CONTRACTOR 
The contractor, and contractor’s agents and employees, are independent contractors for the 
agency and are not employees of the State of New Mexico.  The contractor, and contractor’s 
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agents and employees, shall not accrue leave, retirement, insurance, bonding, use of state 
vehicles, or any other benefits afforded to employees of the State of New Mexico as a result of 
this agreement.  The contractor acknowledges that all sums received hereunder are personally 
reportable by it for income tax purposes as self-employment or business income and are 
reportable for self-employment tax. 
 
9. ASSIGNMENT 

A.   Neither this price agreement, any orders placed under this price agreement, any 
interest therein, nor claim thereunder, shall be assigned or transferred by the Vendor, except as 
set forth in Subparagraph 10B below or as expressly authorized in writing by the State 
Purchasing Agent. No such assignment or transfer shall relieve the Vendor from the obligations 
and liabilities under this Price Agreement. 
 

B.  Vendor agrees that any and all claims for overcharge resulting from antitrust 
violations which are borne by the State as to goods, services, and materials purchased in 
connection with this bid are hereby assigned to the State. 
 
10. SUBCONTRACTING 
The contractor shall not subcontract any portion of any services to be performed under this 
agreement without written approval from the State Purchasing Agent. The following 
subcontractor(s) have been approved to supply resources for this agreement: case by case basis. 
 
11. NON-COLLUSION 
In signing this agreement, the Vendor certifies he/she has not, either directly or indirectly, entered 
into action in restraint of free competitive bidding in connection with the offer submitted to the 
State Purchasing Agent. 
 
12. INSPECTION OF PLANT 
The State Purchasing Agent may inspect, at any reasonable time, during Contractor’s regular 
business hours and upon prior written notice the part of the contractor’s, or any subcontractor’s 
plant or place of business, which is related to the performance of this contract. 
 
13. COMMERCIAL WARRANTY 
The Vendor agrees that the tangible personal property or services furnished under this price 
agreement shall be covered by the most favorable commercial warranties the Vendor gives to any 
customer for such tangible personal property or services, and that the rights and remedies 
provided herein shall extend to the State and are in addition to and do not limit any rights 
afforded to the State by any other clause of this order. Vendor agrees not to disclaim warranties 
of fitness for a particular purpose of merchantability. 
 
14. CONDITION OF PROPOSED ITEMS 
All proposed items are to be NEW and of most current production, unless otherwise specified. 
 
15. RECORDS OF AUDIT 
During the term of this agreement and for three years thereafter, the contractor shall maintain 
detailed records pertaining to the services rendered and products delivered.  These records shall 
be subject to inspection by the agency, the State Auditor and other appropriate state and federal 
authorities. The agency shall have the right to audit billings both before and after payment.  
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Payment under this agreement shall not foreclose the right of the agency to recover excessive or 
illegal payments. 
 
16. APPROPRIATIONS 
The terms of this agreement, and any orders placed under it, are contingent upon sufficient 
appropriations and authorization being made by the legislature of New Mexico for the 
performance of this agreement.  If sufficient appropriations and authorization are not made by 
the legislature, this agreement, and any orders placed under it, shall terminate upon written 
notice being given by the agency to the contractor.  The agency's decision as to whether 
sufficient appropriations are available shall be accepted by the contractor and shall be final. 
 
17. RELEASE 
The contractor, upon final payment of the amount due under this agreement, releases the agency, 
its officers and employees, and the State of New Mexico from all liabilities, claims and 
obligations whatsoever arising from or under this agreement.  The contractor agrees not to 
purport to bind the State of New Mexico, unless the contractor has express written authority to 
do so, and then only within the strict limits of that authority. 
 
18. CONFIDENTIALITY 
Any confidential information provided to or developed by the contractor in the performance of 
this agreement shall be kept confidential and shall not be made available to any individual or 
organization by the contractor without prior written approval by the procuring agency. 
 
19. CONFLICT OF INTEREST 
The contractor warrants that he presently has no interest and shall not acquire any interest, direct 
or indirect, which would conflict in any manner or degree with any performance required under 
this agreement.  The contractor shall comply with any applicable provisions of the New Mexico 
Governmental Conduct Act and the New Mexico Financial Disclosures Act. 
 
20. APPROVAL OF CONTRACTOR REPRESENTATIVES  
The agency reserves the right to require a change in contractor representatives if the assigned 
representatives are not, in the opinion of the agency, serving the needs of the State of New 
Mexico adequately. 
 
21. SCOPE OF AGREEMENT 
This agreement incorporates all the agreements, covenants, and understandings between the 
parties hereto concerning the subject matter hereof, and all such covenants, agreements and 
understandings have been merged into this written agreement.  No prior agreement or 
understandings, verbal or otherwise, of the parties or their agents shall be valid or enforceable 
unless embodied in this agreement. 
 
22. NOTICE 
The Procurement Code, Sections 13-1-28 through 13-1-199 NMSA 1978, imposes civil and 
misdemeanor criminal penalties for its violation.  In addition, the New Mexico criminal statutes 
impose felony penalties for bribes, gratuities and kickbacks. 
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23. EQUAL OPPORTUNITY COMPLIANCE 
The contractor agrees to abide by all federal and state laws, rules and regulations, and executive 
orders of the governor of the State of New Mexico, pertaining to equal employment opportunity.  
In accordance with all such laws, rules, and regulations, and executive orders of the governor of 
the State of New Mexico, the contractor agrees to assure that no person in the United States shall 
on the grounds of race, color, religion, national origin, sex, sexual preference, age or handicap, 
be excluded from employment with or participation in, be denied the benefits of, or be otherwise 
subjected to discrimination under, any program or activity performed under this agreement.  If 
contractor is found to be not in compliance with these requirements during the life of this 
agreement, contractor agrees to take appropriate steps to correct these deficiencies. 
 
24. INDEMNIFICATION 
The contractor shall hold the state and its agencies and employees harmless and shall indemnify 
the state and its agencies and employees against any and all claims, suits, actions, liabilities and 
costs of any kind, including attorney's fees for personal injury or damage to property arising 
from the acts or omissions of the contractor, its agents, officers, employees or subcontractors. 
The contractor shall not be liable for any injury or damage as a result of any negligent act or 
omission committed by the agency, its officers or employees. 
 
25. NEW MEXICO EMPLOYEES HEALTH COVERAGE. 

A. If Contractor has, or grows to, six (6) or more employees who work, or who are 
expected to work, an average of at least 20 hours per week over a six (6) month period during the 
term of the contract, Contractor certifies, by signing this agreement, to: 

1) have in place, and agree to maintain for the term of the contract, health insurance 
for those employees and offer that health insurance to those employees no later 
than July 1, 2008 if the expected annual value in the aggregate of any and all 
contracts between Contractor and the State exceed one million dollars or; 
 

2) have in place, and agree to maintain for the term of the contract, health insurance 
for those employees and offer that health insurance to those employees no later 
than July 1, 2009 if the expected annual value in the aggregate of any and all 
contracts between Contractor and the State exceed $500,000 dollars or; 
 

3) have in place, and agree to maintain for the term of the contract, health insurance 
for those employees and offer that health insurance to those employees no later 
than July 1, 2010 if the expected annual value in the aggregate of any and all 
contracts between Contractor and the State exceed $250,000 dollars. 

B. Contractor agrees to maintain a record of the number of employees who have (a) 
accepted health insurance; (b) declined health insurance due to other health insurance coverage 
already in place; or (c) declined health insurance for other reasons. These records are subject to 
review and audit by a representative of the state. 
 

C.   Contractor agrees to advise all employees of the availability of State publicly 
financed health care coverage programs by providing each employee with, as a minimum, the 
following web site link to additonal information: http://bewellnm.com. 
 

D.  For Indefinite Quantity, Indefinite Delivery contracts (price agreements without 
specific limitations on quantity and providing for an indeterminate number of orders to be placed 
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against it); Contractor agrees these requirements shall apply the first day of the second month 
after the Offeror reports combined sales (from state and, if applicable, from local public bodies if 
from a statewide price agreement) of $250,000, $500,000 or $1,000,000, depending on the dollar 
value threshold in effect at that time. 
 
26. APPLICABLE LAW 
This agreement shall be governed by the laws of the State of New Mexico. 
 
27. LIMITATION OF LIABILITY 
The contractor's liability to the agency, or any procuring agency, for any cause whatsoever shall 
be limited to the purchase price paid to the contractor for the products and services that are the 
subject of the agency's, or the procuring agency’s, claim. The foregoing limitation does not apply 
to paragraph 27 of this agreement or to damages resulting from personal injury caused by the 
contractor's negligence. 
 
28. BINDING ARBITRATION 
Any controversy or claim arising between the parties shall be settled by binding arbitration 
pursuant to the Commercial Arbitration Rules of the American Arbitration Association and 
judgment on the award rendered by the arbitrator(s) may be entered in any court having 
jurisdiction thereof. 
 
29. INCORPORATION BY REFERENCE AND PRECEDENCE 
This agreement is derived from (1) the request for proposal, (including any written clarifications 
to the request for proposals and any agency response to questions); (2) the contractor’s best and 
final offer; and (3) the contractor’s response to the request for proposals. 
 
In the event of a dispute under this agreement, applicable documents will be referred to for the 
purpose of clarification or for additional detail in the following order of precedence: (1) 
amendments to the agreement in reverse chronological order; (2) the agreement, including the 
scope of work; (3) the request for proposals, including attachments thereto and written responses 
to questions and written clarifications; (4) the contractor’s best and final offer; and (5) the 
contractors response to the request for proposals. 
 
30. WORKERS’ COMPENSATION 
The contractor agrees to comply with state laws and rules applicable to workers’ compensation 
benefits for its employees. If the contractor fails to comply with the Workers’ Compensation Act 
and applicable rules when required to do so, this agreement may be terminated by the agency. 
 
31. IMPRACTICALITY OF PERFORMANCE 
A party shall be excused from performance under this agreement for any period that the party is 
prevented from performing as a result of an act of God, strike, war, civil disturbance, epidemic, 
or court order, provided that the party has prudently and promptly acted to take any and all steps 
that are within the party's control to ensure performance.  Subject to this provision, such non-
performance shall not be deemed a default or a ground for termination. 
 
32. INVALID TERM OR CONDITION 
If any term or condition of this agreement shall be held invalid or unenforceable, the remainder 
of this agreement shall not be affected and shall be valid and enforceable. 
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33. ENFORCEMENT OF AGREEMENT 
A party's failure to require strict performance of any provision of this agreement shall not waive 
or diminish that party's right thereafter to demand strict compliance with that or any other 
provision.  No waiver by a party of any of its rights under this agreement shall be effective unless 
express and in writing, and no effective waiver by a party of any of its rights shall be effective to 
waive any other rights. 
 
34. PATENT, COPYRIGHT AND TRADE SECRET INDEMNIFICATION 
The contractor shall defend, at its own expense, the state and its agencies against any claim that 
any product or service provided under this agreement infringes any patent, copyright to 
trademark in the United States or Puerto Rico, and shall pay all costs, damages and attorneys’ 
fees that a court finally awards as a result of any such claim.  In addition, if any third party 
obtains a judgment against the agency based upon contractor’s trade secret infringement relating 
to any product or services provided under this agreement, the contractor agrees to reimburse the 
state for all costs, attorneys’ fees and amount of the judgment.  To qualify for such defense and or 
payment, the agency shall:   
 

A. give the contractor prompt written notice within 48 hours of any claim; 
B. allow the contractor to control the defense of settlement of the claim; and 
C. cooperate with the contractor in a reasonable way to facilitate the defense or 
settlement of the claim. 

 
If any product or service becomes, or in the contractor’s opinion is likely to become the subject 
of a claim of infringement, the contractor shall at its option and expense: 
 

A. provide the agency the right to continue using the product or service and fully 
indemnify the agency against all claims that may arise out of the agency’s use of the 
product or service; 
B. replace or modify the product or service so that it becomes non-infringing; or, 
C. accept the return of the product or service and refund an amount equal to the 
value of the returned product or service, less the unpaid portion of the purchase price and 
any other amounts, which are due to the contractor.  The contractor’s obligation will be 
void as to any product or service modified by the agency to the extent such modification 
is the cause of the claim.  

 
35. SURVIVAL 
The agreement paragraph titled “patent, copyright, trademark, and trade secret indemnification; 
indemnification; and limit of liability” shall survive the expiration of this agreement. Software 
licenses, leases, maintenance and any other unexpired agreements that were entered into under 
the terms and conditions of this agreement shall survive this agreement 
 
36. DISCLOSURE REGARDING RESPONSIBILITY 
The Contractor and/or any of its Principals who seek to enter into a contract greater than 
twenty thousand dollars ($20,000.00) with any state agency or local public body for 
professional services, tangible personal property, services or construction agree to disclose 
whether they, or any principal of their company: 
 



/SPD_Contract/                                                                       SPD_Contract_001_Rev_04_1222 
 

Page 14 of 16 
 

Are presently debarred, suspended, proposed for debarment, or declared ineligible for award of 
contract by any federal entity, state agency or local public body. 
 
Have within a three-year period preceding this offer, been convicted of or had civil judgment 
rendered against them for: commission of fraud or a criminal offense in connection with 
obtaining, attempting to obtain, or performing a public ( federal, state or local) contract or 
subcontract; violation of Federal or state antitrust statutes related to the submission of offers; or 
commission in any federal or state jurisdiction of embezzlement, theft, forgery, bribery, 
falsification or destruction of records, making false statements, tax evasion, violation of Federal 
criminal tax law, or receiving stolen property. 
 
Are presently indicted for, or otherwise criminally or civilly charged by any (federal, state or 
local) government entity with, commission of any of the offenses enumerated in Paragraph B of 
this disclosure. 
 
Have preceding this offer, been notified of any delinquent federal or state taxes in an amount 
that exceeds $3,000.00 of which the liability remains unsatisfied. 

A. Taxes are considered delinquent if both of the following criteria apply: 
1) The tax liability is finally determined.  The liability is finally determined if it has 

been assessed.  A liability is not finally determined if there is a pending 
administrative or judicial challenge.  In the case of a judicial challenge of the 
liability, the liability is not finally determined until all judicial appeal rights have 
been exhausted. 

2) The taxpayer is delinquent in making payment.  A taxpayer is delinquent if the 
taxpayer has failed to pay the tax liability when full payment was due and 
required.  A taxpayer is not delinquent in cases where enforced collection action 
is precluded. 

3) The taxpayer has within a three year period preceding this offer, had one or more 
contracts terminated for default by any federal or state agency or local public 
body. 

  
Principal, for the purpose of this disclosure, means an officer, director, owner, partner, or a 
person having primary management or supervisory responsibilities within a business entity or 
related entities. 
 
The Offeror shall provide immediate written notice to the Procurement Manager or Buyer if, at 
any time prior to contract award, the Offeror learns that its disclosure was erroneous when 
submitting or became erroneous by reason of changed circumstances. 

 
A disclosure that any of the items in this requirement exist will not necessarily result in 
withholding an award under this solicitation.  However, the disclosure will be considered in the 
determination of the Offeror’s responsibility.  Failure of the Offeror to furnish a disclosure or 
provide additional information as requested will render the Offeror nonresponsive. 

 
Nothing contained in the foregoing shall be construed to require establishment of a system of 
records in order to render, in good faith, the disclosure required by this document.  The 
knowledge and information of an Offeror is not required to exceed that which is the normally 
possessed by a prudent person in the ordinary course of business dealings. 
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The disclosure requirement provided is a material representation of fact upon which reliance was 
placed when making an award and is a continuing material representation of the facts.   If during 
the performance of the contract, the contractor is indicted for or otherwise criminally or civilly 
charged by any government entity (federal, state or local) with commission of any offenses 
named in this document the contractor must provide immediate written notice to the Procurement 
Manager or Buyer.   If it is later determined that the Offeror knowingly rendered an erroneous 
disclosure, in addition to other remedies available to the Government, the State Purchasing 
Agent or Central Purchasing Officer may terminate the involved contract for cause.  Still further 
the State Purchasing Agent or Central Purchasing Officer may suspend or debar the contractor 
from eligibility for future solicitations until such time as the matter is resolved to the satisfaction 
of the State Purchasing Agent or Central Purchasing Officer. 
 
37. NOTIFICATION 
Either party may give written notice to the other party in accordance with the terms of paragraph. 
Any written notice required or permitted to be given hereunder shall be deemed to have been 
given on the date of delivery if delivered by personal service or hand delivery or three (3) 
business days after being mailed. 
 
 To agency:   State Purchasing Agent 
     State Purchasing Division 

  P.O. Box 6850  
  Santa Fe, New Mexico 87502 

      
      
 To contractor:   Trane U.S., Inc. 

Zully De La Pava Torrado 
     Area Sales Manager 
     5501 San Diego Avenue NE 

Albuquerque, NM 87113 
Email: zully.delapava@trane.com 
Phone: (915) 593-3484 

           
Either party may change its representative or address above by written notice to the other in 
accordance with the terms of Paragraph 37.  The carrier for mail delivery and notices shall be the 
agent of the sender. 
 
38. AMENDMENTS 
This agreement shall only be amended by written instrument executed by the parties. 
 
39. SUCCESSION 
This agreement shall extend to and be binding upon the successors and assigns of the parties. 
 
 
 
 
 
 
 

 



/SPD_Contract/                                                                       SPD_Contract_001_Rev_04_1222 
 

Page 16 of 16 
 

 
IN WITNESS WHEREOF, the Parties hereby execute this Agreement, which will take effect on 
the last signature date of the required approval authorities below.  Each of the signatories, below, 
may execute this Agreement by hard copy original, facsimile, digital or electronic signature, any 
of which shall be deemed to be a true and original signature hereunder.           
 
  
 
By:  /Contractor_Name/         Date: 

       Zully De La Pava Torrado, Area Sales Manager 
       Trane U.S. Inc. 
 
 
The records of the Taxation and Revenue Department reflect that the Contractor is registered 
with the Taxation and Revenue Department of the State to pay gross receipts and compensating 
taxes: 
 
BTIN: ___________________________ 
 
NOTE: Taxation and Revenue is only verifying the registration and will not confirm or 

deny taxability statements contained in this contract. 
 

        
 
By:   /Tax_&_Rev/         Date: 

       Taxation & Revenue Department 
 
 
This Agreement has been approved by the State Purchasing Agent: 
   
 
     
By:  /Purchasing_Agent/          Date: 

       State Purchasing Agent  
       State of New Mexico 

01-509460-00-0

1/17/2024

1/18/2024

1/18/2024
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1. Completed Cost Response Form 
APPENDIX D 

COST RESPONSE FORMS 
 
Please include the information in Appendix D in File 2 of your proposal.  Instructions calling for 
brief responses indicate a short response of 2-4 sentences is requested. 
 
In the table below, provide your company’s proposed Maximum Percentage of Total Project Price 
for this project, for each category listed.  These percentages must be equal to or less than the 
maximums proposed in the ESCO pre-qualification process.  This format is required and must be 
completed in its entirety. Use only the categories shown.  Ranges are acceptable.   
 
Clearly describe how incidental and ancillary work will be charged (billed hourly, billed as a 
markup of equipment and labor costs, etc.).  Incidental and ancillary work includes  but is not 
limited to work that is related to ensure jobsite safety and security, jobsite cleanliness and 
sanitation, limited demolition, and other incidental work that is necessary to enable 
subcontractors to perform their work in a timely manner.   
 

Project Construction Cost Category 
Maximum 

Percent of Total 
Project Price 

Self-Performed or 
Subcontracted 

Pre-Construction Costs   

Design and other Engineering 
Professional architectural and engineering services; 
Energy modeling 

6 – 9%  Both 

Pre-Construction Services 
Construction management and project development 
services 

3 – 5% Both 

Other Pre-Construction Costs 
Site visits, Owner meetings, Legal review, Accounting 
services, etc. 

1 – 1.5% Both 

Construction Costs   

Trade Subcontractors 
Construction contractors subcontracted to ESCO; 
Lighting, construction, sheet metal, etc.  

N/A until Investment 
Grade Audit is 

completed 
 

Design/Build Subcontracts 
Construction and design contractors 

N/A until Investment 
Grade Audit is 

completed 
 

Direct Purchase Equipment 
Equipment directly purchased by ESCO 

N/A until Investment 
Grade Audit is 

completed 
 

Construction Management 
Construction manager and site superintendent 9.5 – 14% Self-Performed 

Project Engineering 
Design engineer inspections; Engineering analysis 1.4 – 2% Both 
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General Conditions 
Miscellaneous non-staffing costs; Equipment rentals, 
security fencing, etc. 

8 – 12% Both 

Construction Completion  
Commissioning, Training, Construction M&V, O&M 
Manuals 

1 – 4% Self-Performed 

Other Construction Costs 
Site visits, Owner meetings, Permits, Insurance, Bonds, 
Warranty Labor 

1 – 5% Both 

 
 
Profit Markup 
In the table below provide the maximum percentage markup that will be applied to direct 
purchases of equipment, material, and subcontractors for this project.   The percentage must be 
equal to or less than the maximums proposed in the ESCO pre-qualification process.  Note that 
overhead is included in Construction Costs - General Conditions.     
 
   

 Maximum % 
Markup 

Profit Percent 7 – 15% 

 
 

If a proposal is from a joint venture partnership, include proposed maximum allowable markups 
in the schedule format above for each participating company. 
 
Contingency 
Briefly describe your company’s typical level of contingency budget for lighting, electrical, 
mechanical, controls projects, and other projects and how it proposes to apply contingency to 
cover changes in work scope and subcontractor change orders. Note that all unused contingency 
funds will revert to the Owner or be applied to additional work scope through a change order 
approved by the Owner. 
 
Trane reduces contingency levels by providing comprehensive design, development, and 
preconstruction services. Project scopes are clearly defined in proposals as well as any general 
inclusions and or exclusions to avoid inflated contingency costs carried. Although highly 
dependent on the scope and site conditions this percentage of contingency to project price can 
range from 1 – 5 %. Minor or foreseen scope changes can be planned into the contingency during 
preconstruction and approved through change order approval process. Any additional owner-
controlled contingency can be applied to unforeseen conditions, scope or subcontractor change 
orders, or additional scope that benefits the project or deferred future projects. 
 
Investment Grade Audit Fee  
Please refer to Figure D.1 and Table D.1 for mandatory pricing of Investment-Grade Energy Audit and 
Project Proposal Price Ranges 



 

STATE OF NEW MEXICO Confidential and Proprietary Information of Trane U.S. Inc. © 2023 Trane. All rights reserved. 
RFP# 40-00000-23-00029 for Qualified Providers of Energy Performance Contracting Services Page 3 

 
 
Figure D.1. GSD Purchasing Zones
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Table D.1.  Mandatory Pricing of Investment-Grade Energy Audit and Project Proposal. 
       
Pricing       
Tiered Audit Pricing based on Difficulty 
and Price Range ($/sqft) 

GSD Purchasing 
Zone 

Facility Area (sqft) 
< 25K 25-100K 100K + 

One-way travel distance to Zone from 
Albuquerque (Central & Broadway) 

Zone 5 $0.250 $0.225 $0.200 
Zones 2 and 8 $0.275 $0.250 $0.225 
Zones 4 and 6 $0.300 $0.275 $0.250 

Zones 1, 7, 9, and 12 $0.325 $0.300 $0.275 
Zones 3, 10, and 11 $0.350 $0.325 $0.300 

 
 
Self-Performed Work Fees 
In the table below, provide the position descriptions and hourly rates for labor and services as 
performed by your company.   
 
The purpose of this is to enable confirmation through open book pricing.    
 
 

Labor Category 

 GSA Regional 
Ceiling Labor Rate  

Project Engineer II – Controls  $                      304.98  
Project Engineer II – Energy  $                      308.91  
Project Engineer II – Systems  $                      308.91  
Project Manager – Contracts  $                      264.03  
Project Engineer Team Leader  $                      308.91  
Project Administrator – Contracting  $                      136.23  

 
Annual Costs and Fees 

Measurement and Verification – Annual Fee 
Briefly describe how the post-retrofit Measurement & Verification annual fee is determined. 
 
The Measurement and Verification Services cost is the annual cost for the services necessary after 
acceptance of the project to annually verify the Energy Performance Contract guarantees.  The 
cost for the guarantee is based upon the M&V option utilized, the risk of savings failure, the field 
time to measure building performance, and the time to document and present the report.  
 
Trane takes a thorough but tailored approach to Measurement & Verification fees. This starts early 
in project development by evaluating each Energy Conservation Measure’s potential M&V options 
and aligning the accuracy and detail of those options against the cost to provide M&V services 
through the guaranteed term. Most often, remote access through controls, monitoring services 
provided by Trane, and energy modeling can reduce post-construction M&V costs by providing 
efficient means to collect and analyze information quickly. This balance provides our customers 
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with the detail and supporting information to validate performance while ensuring that funds are 
tightly managed and can be applied to the most needed improvements. 

Warranty 
Briefly describe how the warranty cost is determined.     
 
Warranty is the burdened labor cost associated with time anticipated to be expended by ESCO 
staff in supporting their direct purchase equipment warranties; and/or equipment provided by 
subcontractors.  This warranty cost may also include costs for extended equipment warranties in 
those cases where the required/specified equipment warranty is longer than the equipment warranty 
offered by the manufacturer. 
 
Trane offers robust warranty programs for Trane manufactured equipment, as well as any other 
directly purchased equipment including extended warranty options for most equipment. All major 
equipment in project scopes will have a warranty period defined for both equipment and labor, 
outlined for each measure or service. 

Other 
Briefly describe any other fees and how they will be determined.     
 
----  
 
Equipment/Labor Cost Competition 
Briefly describe your company’s process to solicit bids on equipment/labor or to ensure 
price/cost competition and the best value for the Owner. 
 
Trane assembles all aspects of projects to create the most beneficial project for our customers. 
This includes an open non-manufacturer specific approach for direct material purchase as well as 
a competitive bidding structure for all major trades where it is mutually determined to add value. 
Local consultants, subcontractors, and trades are also included in most project scope to ensure 
that projects are beneficial to communities and owners.  
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Open Book Pricing 
Briefly describe your company’s approach to open book pricing and the method for maintaining 
cost accounting records on authorized work performed under actual costs for labor and material, or 
other basis requiring accounting records.   
 
Trane uses open book pricing with the belief that cost transparency gives clients a clear 
understanding of the full project scope, as well as its financial and operational impact. By involving 
the client early in the decision-making process – from choosing equipment to selecting 
subcontractors – Trane maintains the transparency that results in the optimal project solution. We do 
this by providing linked spreadsheets that represent a breakdown of project costs, pricing, mark-ups, 
pro-forma details, savings, and contract termination implications. Our local team has extensive 
experience with open book pricing through the high volume of work that we perform for state and 
local government public entities. In addition, as an ESCO authorized to serve federal government 
clients, we have completed many projects that incorporate the federal ESCO open book pricing 
methodology. We will conform to the pricing transparency methodology that the University desires. 

 
Best Value 
Briefly describe how your approach to performance contracting delivers best value for the 
investment.  Describe any utility rebates or other financial incentives or grants you can potentially 
provide and/or facilitate.   
 
Value is defined for Trane as a mutually beneficial project that accomplishes the outcomes of our 
customers. Preconstruction and project development efforts are managed closely with 
transparency and milestones that serve to keep scopes limited to the most impactful 
improvements, measure, and or initiatives limiting costs in early stages to facilitate more 
comprehensive projects in implementation. Trane also approaches pricing competitively 
throughout the project cycles as described above. 
 
Trane has in-house engineering teams that evaluate and facilitate local utility, state, and federal 
incentives, rebates, and supplemental funding and credits. Trane also has relationships with 
consultants that can support the facilitation of these items if needed. These services and 
capabilities are all included to lower overall net costs so that critical, larger, and or more impactful 
projects can be accomplished. 
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2. Completed forms for Markups, Fees, and Total Cost Response 
2. Cost 
This section provides supporting information for Factor “B(2) Cost” as shown in Table 1., Evaluation Points 
Summary. 

a) Audit Costs 
The State of New Mexico intends to establish standard audit costs for all projects based on GSD purchasing zones 
found in Figure D.1. These standard costs are shown in Table D.2. Pricing. 

Trane agrees to established standard audit costs. 

b) Open Book Pricing 
Open book pricing is full disclosure by the contractor to the Facility Owner of all costs and markups for materials, 
labor, and services received during the project development, implementation, and performance period phases. 
Open book pricing will be required such that all costs, including all costs of subcontractors and Offerors, are fully 
disclosed. 

Trane uses open book pricing with the belief that cost transparency is the key to ensure that customers 
clearly understand the full project scope and its impact on the financial and operational results. As a 
leading global provider of indoor comfort systems, Trane has the ability to provide financial advantage 
to customers who choose to install the systems that Trane manufactures as part of the project. By 
involving the customer early in the decision-making process – from choosing equipment to selecting 
subcontractors – Trane maintains the transparency that allows customers to make the choices that best 
suit their specific needs.  

In order to ensure that each customer is receiving the best value, Trane presents an open book project 
pricing proposal. We do this by providing linked spreadsheets that represent a breakdown of project 
costs, pricing, mark-ups, proforma detail, savings, and termination implications.  

Our Southwest Trane team has extensive experience with open book pricing through the extensive work 
that we do for state and local government public agencies. In addition, as an ESCO authorized to serve 
federal government clients, Trane has completed many projects that incorporate the federal ESCO open 
book pricing methodology. 

c) Third Party Review 
A fee of one percent of the total project cost will be included in the final project cost to fund an independent third 
party review of the overall project.  This review will include the audit, construction, and commissioning phases.   

Offerors must agree to all sections of the Factor “B(2) Cost” to pass. 

Trane agrees that a fee of one percent of the total project cost will be included in the final project cost 
to fund an independent third-party review of the overall project. 

Trane agrees to all sections of the Factor “B(2) Cost.” 
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6121 Indian School Rd. NE Suite 102, Albuquerque, NM 87110 | 505-345-1540 | 
mloehman@horizonsofnewmexico.org 

Services Offered to the City of Santa Fe (2025) 

Approved: 
These services have been approved by the New Mexico Council for Purchasing from Persons with Disabilities and are available 
through Horizons of New Mexico. 

• ADA Accessibility Consulting Services
• Auctioneering Services
• Bulk Mailing and Sorting
• Call Center Services
• Computer Refurbishing
• Courier Services
• Decontamination, Sanitation and Sterilization

Services
• Debris Removal
• Document Imaging
• Document Shredding
• Envelope Stuffing
• General Labor
• Hard Drive Destruction
• Janitorial and Housekeeping Services –

Including Carpet Cleaning & Floor Care

• Landscape Irrigation
• Landscaping
• Mailing Services
• Management of an Assistive Technology

Reuse and Recycling Program
• Medical Waste Disposal
• Meeting Minute Preparation Services
• Pest Control and Extermination Services
• Printing Services
• Rest Area Maintenance
• Screen Printing
• Snow Removal
• Temporary Staffing Services
• Yard, Grounds, and Lawn Maintenance

Permissive: 
The services have been approved by the New Mexico Council for Purchasing from Persons with Disabilities as 
permissible for sale under the State Use Act through Horizons of New Mexico. While the Council recognizes that 
certain Horizons of New Mexico members are capable of performing the services listed below, said services are 
considered permissive and excluded from the mandatory aspect of the State Use Program. Any procurement of the 
below services through Horizons of New Mexico is at the discretion of the purchasing agent and will be considered 
by the Council on a case-by-case basis. 

• Graphic Design
• Graphic Design - Logo Design
• IT – Enterprise Application
• IT – IV & V 
• IT Network and Database Management

• IT Support
• IT Security Services
• IT – Web Design
• IT – Web Programmer
• Marketing
• Social Media Marketing
• Training Services

For the complete State Use service list, please go 
to: http://horizonsofnewmexico.org/services.html 

mailto:mloehman@horizonsofnewmexico.org
http://horizonsofnewmexico.org/services.html
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E-MAIL
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INSURER A :

INSURED INSURER B :

INSURER C :

INSURER D :

INSURER E :

INSURER F :

POLICY NUMBER
POLICY EFF POLICY EXP

TYPE OF INSURANCE LIMITS(MM/DD/YYYY) (MM/DD/YYYY)

AUTOMOBILE LIABILITY

UMBRELLA LIAB

EXCESS LIAB

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES  (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

AUTHORIZED REPRESENTATIVE

EACH OCCURRENCE $
DAMAGE TO RENTED

CLAIMS-MADE OCCUR $PREMISES (Ea occurrence)

MED EXP (Any one person) $

PERSONAL & ADV INJURY $

GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $
PRO-

POLICY LOC PRODUCTS - COMP/OP AGG $JECT

OTHER: $

COMBINED SINGLE LIMIT $(Ea accident)
ANY AUTO BODILY INJURY (Per person) $

OWNED SCHEDULED BODILY INJURY (Per accident) $
AUTOS ONLY AUTOS
HIRED NON-OWNED PROPERTY DAMAGE $
AUTOS ONLY AUTOS ONLY (Per accident)

$

OCCUR EACH OCCURRENCE $

CLAIMS-MADE AGGREGATE $

DED RETENTION $ $
PER OTH-
STATUTE ER

E.L. EACH ACCIDENT $

E.L. DISEASE - EA EMPLOYEE $
If yes, describe under

E.L. DISEASE - POLICY LIMIT $DESCRIPTION OF OPERATIONS below

INSURER(S) AFFORDING COVERAGE NAIC #

COMMERCIAL GENERAL LIABILITY

Y / N

N / A
(Mandatory in NH)

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED.  NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW.  THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT:  If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement.  A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

CERTIFICATE HOLDER CANCELLATION

© 1988-2015 ACORD CORPORATION.  All rights reserved.
The ACORD name and logo are registered marks of ACORDACORD 25 (2016/03)

CERTIFICATE OF LIABILITY INSURANCE

Lockton Insurance Brokers,LLC
CA License #0B99399
777 S. Figueroa Street, 52nd fl.
Los Angeles CA 90017
213-689-0065

Yearout Energy Services Company LLC
7601 Jefferson NE Ste 160
Albuquerque,  NM 87109-4496 American Casualty Company of Reading, PA 20427

The Continental Insurance Company 35289
National Fire Insurance Co of Hartford 20478
Valley Forge Insurance Company 20508

X
X

2,000,000
1,000,000
25,000
2,000,000
4,000,000
4,000,000

X
2,000,000
XXXXXXX
XXXXXXX
XXXXXXX

Comp/Collision $1,000

X X

X 10,000

10,000,000
10,000,000
XXXXXXX

N

X

1,000,000
1,000,000
1,000,000

B 7040271228 10/1/2024 10/1/2025

A 7040271214 10/1/2024 10/1/2025

C 7040271309 10/1/2024 10/1/2025

D WC 7 40271245 (CA) 10/1/2024 10/1/2025
D WC 7 40271231 (AOS) 10/1/2024 10/1/2025

10/1/2025

1527991

N N

N N

N N

N

9/23/2024

20636584

20636584 XXXXXXX

City of Santa Fe Public Works
Facilities Division
120 S Federal Pl #305
Santa Fe NM 87501-0000
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Created: 2025-08-18

By: ALYSSA PEREZ (aeperez@santafenm.gov)

Status: Signed
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Document created by ALYSSA PEREZ (aeperez@santafenm.gov)
2025-08-18 - 8:26:45 PM GMT- IP address: 63.232.20.2

Document sent to ALEXIS LOTERO (aclotero@santafenm.gov) and ajhopkins@santafenm.gov
ajhopkins@santafenm.gov (ajhopkins@santafenm.gov) for signature. One of them to sign
2025-08-18 - 8:32:02 PM GMT

Email viewed by ajhopkins@santafenm.gov ajhopkins@santafenm.gov (ajhopkins@santafenm.gov)
2025-08-19 - 4:13:41 PM GMT- IP address: 104.47.65.254

Document e-signed by ajhopkins@santafenm.gov ajhopkins@santafenm.gov (ajhopkins@santafenm.gov)
Signature Date: 2025-08-19 - 4:15:15 PM GMT - Time Source: server- IP address: 63.232.20.2

Document sent to JoAnn Lovato (jdlovato@santafenm.gov) and Travis Dutton-Leyda
(tkduttonleyda@santafenm.gov) for signature. One of them to sign
2025-08-19 - 4:15:19 PM GMT

Email viewed by Travis Dutton-Leyda (tkduttonleyda@santafenm.gov)
2025-08-19 - 9:02:17 PM GMT- IP address: 98.97.112.177

Document e-signed by Travis Dutton-Leyda (tkduttonleyda@santafenm.gov)
Signature Date: 2025-08-20 - 9:27:04 PM GMT - Time Source: server- IP address: 63.232.20.2

Document emailed to ERIKA LUJAN (evlujan@santafenm.gov) for signature
2025-08-20 - 9:27:08 PM GMT

Email viewed by ERIKA LUJAN (evlujan@santafenm.gov)
2025-08-25 - 2:26:56 PM GMT- IP address: 104.47.64.254



Document e-signed by ERIKA LUJAN (evlujan@santafenm.gov)
Signature Date: 2025-08-25 - 2:27:16 PM GMT - Time Source: server- IP address: 63.232.20.2

Document emailed to EMILY OSTER (ekoster@santafenm.gov) for signature
2025-08-25 - 2:27:19 PM GMT

Email viewed by EMILY OSTER (ekoster@santafenm.gov)
2025-08-29 - 0:12:31 AM GMT- IP address: 104.47.65.254

Email viewed by EMILY OSTER (ekoster@santafenm.gov)
2025-09-03 - 9:27:35 PM GMT- IP address: 104.47.64.254

Document e-signed by EMILY OSTER (ekoster@santafenm.gov)
Signature Date: 2025-09-03 - 9:49:59 PM GMT - Time Source: server- IP address: 63.232.20.2

Agreement completed.
2025-09-03 - 9:49:59 PM GMT
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