%% CITY OF SANTA FE

Date: December 18, 2024

To: Governing Body

From: Zoé Isaacson, River and Watershed Manager @

Via: Regina Wheeler, Public Works Department Directorm&'K

Melissa McDonald, Parks and Open Space Division Director M_MM
Subject: Contract No.3203880 Amendment #1 (Arroyo de los Chamisos North Fork Sites 1 & 2)
Vendor Name: EMCO of Santa Fe, LLC

Munis Vendor Number 1361

ACTION:

Request for Approval of Amendment No.1 to Contract No. 3203880, Construction Contract, With EMCO of

Santa Fe, LLC, for Construction Services Increasing the Compensation by $23,460 For a New Total
Compensation of $421,362.50 Excluding Gross Receipts Tax.

CONTRACT NUMBER:
The FY23 Munis contract number is 3203880.

BACKGROUND AND SUMMARY:

This Amendment adds scope and cost to the construction contract for changes in field conditions that arose
between final design and the beginning of construction. The dynamic nature of arroyos can significantly
alter conditions alter storm events. In this instance, infrastructure essential to the design, was washed out
and required repair before completing the erosion control and bank repair project.

This project was initially identified as a priority after damages from the historic 2018 flood were document.
As aresult, this project was later listed as a priority in the Stormwater Management Strategic Plan,
approved by the Governing Body in 2019. The project is currently 50% completed and is expected to be
fully constructed by April of 2025.

Prior Approvals and Supporting Information:

PROCUREMENT METHOD:
The procurement method used was NMSA 1978, Section 13-1-102, ITB

ITB no 23/19/B was advertised on December 19t, 2022. The Bid Opening occurred on January 17t with
two successful bidders; EMCO of Santa Fe, LLC was ultimately awarded the contract. Munis contract n.
3203880 was approved by the Governing Body and signed by the City Clerk on April 12t, 2023.

Chief Procurement Officer (CPO) / Designee: i Date: Jan 6, 2025
CPO Comment/Exceptions:
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FUNDING SOURCE:

Fund Name/Number: CIP NM Environment Dept./RLF
Munis Org Name/Number: Stormwater/2310411

Munis Object Name/Number: WIP Construction/572970
ﬁm{y //0/5//(&’ Jan 6,2025

Budget Officer / Designee: Date:

Budget Officer Comment/Exceptions:

ASSOCIATED APPROVALS:
Does this purchase require any of the following associated approvals:ﬂYes ONo
(ITT, Vehicles/Fleet, Facilities, Asset, Grant Review)

IT Components included?dYes @ No
Approval Title: Date:

Comment/Exceptions:

Vehicles included? O Yes @ No
Approval Title: Date:

Comment/Exceptions:

Construction, Facilities, Furniture, Equipment included? Oyes @No
Approval Title: Date:

Comment/Exceptions:

Capital Asset * or Pro ect**? M Yes ONo
Project Ledger: 2323102

(*will this procurement result in a tangible item that costs more than $5,0007)
(**Capital Projects are new and improvement projects that are going to cost $10,0000 or more)
Approval Qe Zotden Title: Controller Date: Jan 8, 2025

Comment/Exceptions:

Is this a Grant Funded Purchase? O Yes @ No
Approval Title: Date:

Comment/Exceptions:

ATTACHMENTS:
Procurement Document:
ITB

Vendor’s Bid

Construction Contract

Amendment No. 1
Certification of Liability Insurance (COI) Contract



Item#
Munis Contract#3203880
Original Contract Item# 23-0164
SWPA/GSA/Coop/RFP/ITB #: 23-19-B

CITY OF SANTA FE
AMENDMENT No. 1 TO
CONSTRUCTION CONTRACT
ITEM# 23-0164

This AMENDMENT No. 1 (the "Amendment") amends the CITY OF SANTA FE CONSTRCUTION
CONTRACT, dated April 12, 2023 (the "Contract"), between the City of Santa Fe (the "City") and Espanola
Mercantile Company (the "Contractor"). The date of this Amendment shall be the date when it is executed by the
City and the Contractor whichever occurs last.

RECITALS:

A. Under the terms of the Contract, Contractor has agreed to provide the construction services for the
600C (CWSRF-088)- Erosion Control and Bank Repair at Arroyo de Los Chamisos project:

B. Pursuant to Article 14 of the Contract, and for good and valuable consideration, the receipt and

sufficiency of which are acknowledged by the parties, the City and the Contractor agree as follows:

1. COMPENSATION.

Article 2, paragraph A of the Contract is amended to increase the amount of compensation by a total of
$23,460.00 so that Article 2, paragraph A reads in its entirety as follows:

A.  The City shall pay to the Contractor in full payment for services satisfactorily performed at the rate

not to exceed four hundred twenty-one thousand three hundred and sixty-two dollars and fifty cents.

$421,362.50 excluding gross receipts tax. The New Mexico gross receipts tax levied on amounts payment

under this Agreement shall be paid by the City to the Contractor, as follows:

CoSF Version 4 12.20.2023



The Unit Bid Contract Total is determined as follows:

Base Bid: $397,902.50
Amendment 1: $23,460.00
Gross Receipts Tax (8.1875%): $34,499.05
Construction total plus NMGRT: $455,861.55

The total amount payable to the Contractor under this agreement, including gross receipts tax and
expenses, shall not exceed ($455,861.55). This amount is a maximum and not a guarantee that the
work assigned to be performed by Contractor under this Agreement shall equal the amount stated
herein. The Parties do not intend for the Contractor to continue to provide services without
compensation when the total compensation is reached. Contractor is responsible for notifying the
City when the services provided under this Agreement reach the total compensation amount. In no
event will the Contractor be paid for services provided in excess of the total compensation amount
without this Agreement being amended in writing prior to those services in excess of the total
compensation amount being provided.

2. CONTRACT IN FULL FORCE.
Except as specifically provided in this Amendment, the Contract remains and shall remain in full force and

effect, in accordance with its terms.

IN WITNESS WHEREOF, the parties have executed this Amendment No.1 to the Contract as of the dates
2



set forth below.

CITY OF SANTA FE:

ALAN WEBBER, MAYOR

DATE:

ATTEST:

ANDREA SALAZAR, CITY CLERK

CITY ATTORNEY’S OFFICE:

Kevin L. Nawlt

Kevin L. Nault (Dec 17,2024 17:32 MST)

ASSISTANT CITY ATTORNEY

APPROVED FOR FINANCES:

Ch ;m?,/{ Oatan
EMILY OSTER, FINANCE DIRECTOR

CONTRACTOR:
Espanola Mercantile Company

Kevin L Harrison

Kevin L Harrison (Dec 17,2024 16:19 MST)

Kevin Harrison, Project Manager

pare: Pec 17,2024

Registration #



Santa Fe Engineering Consultants, LLC

S Civil and Traffic Engineering
Construction Management
F Land Development

1599 St Francis Drive, Suite B
Santa Fe, N.M. 87505
(505) 982-2845 Fax (505) 982-2641

October 25, 2024

Zo¢€ Isaacson

River and Watershed Manager
1142 Siler Road, Building C.
Santa Fe, NM 87504

Arroyo De Los Chamisos North Fork Sites 1 and 2 (Arroyo De Los Pinos)

RE: EMCO Change Order #1 — Additional Gabion Baskets

Dear, Zoé.

Santa Fe Engineering Consultants, LLC. has reviewed the attached Change Order #1 request from
EMCO, and hereby approves of the costs for additional gabions.

This request for a change is due to existing gabion tie-in points called out in the plans were destroyed
and no longer in place in the time since the design survey was performed in April 2020 and the start
of construction in 2024.

Sheet 5-1 from the Construction Documents show three “tie to existing gabion” calls and are included
herein for clarity as Exhibit 3.

The cost of the work includes all parts, labor, insurance, overhead and profit for the Contractor and
their Sub to complete the work.

Please let us know if there are any questions or concerns.

Respectfully,

s D
Richard Silva

Construction Manager
Santa Fe Engineering Consultants, LLC.




CHANGE ORDER NO.: 1

Owner: City of Santa Fe Owner’s Project No.: 600C(CWSRF 008)
Engineer: Eric Cornelius Engineer’s Project No.: 600C(CWSRF 008)
Contractor: EMCO Contractor’s Project No.: 6661

Project: Erosion Control and Bank Repair at Arroyo de Los Chamisos North Fork -Site 1 & 2
Contract Name:  600C (CWSRF 008)

Date Issued: October 11, 2024 Effective Date of Change Order: October 11, 2024

The Contract is modified as follows upon execution of this Change Order:

Description:

At Site 1, additional gabion baskets were installed on both the east and west sides of the arroyo. On the
east side, 42 feet of 9-foot-tall gabion baskets are needed, while the west side needs 10 feet of 9-foot-
tall gabion basket. Additionally, 17 feet of fill material will be placed between the east and west gabion
structures.

Attachments:
Exhibit No. 1 Sign Contract
Exhibit No. 2 Change Order Recommendation/Description/Backup
Exhibit No. 3 Sheet 5-1 from the Construction Documents.

Change in Contract Price Change in Contract Times

Original Contract Price: Original Contract Times:

Substantial Completion:  7/22/2024
S 430,978.15 Ready for final payment:  1/22/2025
Increase from previously approved Change Orders No. O | Increase from previously approved Change Orders
to No.1: No.0 to No. 1:
Substantial Completion:  7/22/2024
S  25,380.79 Ready for final payment:  1/22/2025

Contract Price prior to this Change Order:

Contract Times prior to this Change Order:

Substantial Completion:  7/22/2024
S 430,978.15 Ready for final payment:  1/22/2025
Increase this Change Order: Increase this Change Order:

Substantial Completion:  7/22/2024
S 25,380.79 Ready for final payment:  1/22/2025

Contract Price incorporating this Change Order:

S 456,358.94

Contract Times with all approved Change Orders:
Substantial Completion:  7/22/2024

Ready for final payment:  1/22/2025

Recommended by Engineer (if required)

By: Eric Cornelius P.E., C.F.M.

Authorized by Owner

Zoe Isaacson

Title: Engineer

River and Watershed Manager City of Santa Fe

Date: 10/9/2024

10/17/2024

Authorized by Owner

Approved by Funding Agency (if applicable)

By: Stephanie DuBois
Title: Project Manager
Date: Oct 28, 2024

ﬁ: E v Z E v
Stephanid DuBois (Oct 28, 2024 10:31 MDT)

EJCDC® C-941, Change Order.
Copyright© 2018 National Society of Professional Engineers, American Council of Engineering Companies
and American Society of Civil Engineers. All rights reserved.
Pagelof1




EXHIBIT NO. 1
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3810 Oliver Road, Santa Fe, NM 87507

it ; B ; Phone: 505 474 3434
of Santa Fe LLC
Santa Fe, NM .
NM Lic. # 374873 GA-98, GB-98, GF-98

NM Dol. # 002198720110315

CHANGE REQUEST NO. 1

Date: 10-08-24
To: City of Santa Fe River and Watershed Division From: EMCO of Santa Fe, LLC

1142 Siler Road Building C 3810 Oliver Road
Santa Fe, NM 87507 Santa Fe, NM 87507

Job Name: Arroyo De Los Chamisos North Fork Sites 1&2 Job No. 6661

Site 1 Changes To Be Made: Adding 42ft. of 9ft. tall gabion baskets on the eastern side of the
arroyo, 10ft of 9ft tall gabion baskets on the west side of the arroyo and fill in the 17ft. gap
between the east and west gabions structure

e 69 C.Y. of Additional Gabion Baskets @ $340 C.Y.= $23,460.00
New Mexico Gross Receipt Tax @ 8.1875%= $1,920.79

TOTAL= $25,380.79

Justification: In the time since the original topographic survey was performed for the design of this project in
April 2020, the callouts on Sheet 5-1 “tie to existing gabion” are no longer valid as those existing segments
were no longer in place at the time of construction.

Reason Change Request: As requested by the owner.

APPROVED BY: APPROVED BY: AEPPR(gzD ﬁv: T
/Z% ezacaon M‘ R )

City of Santa Fe Santa Fe Engineering EMCO of Santa Fe, LLC

Date: 10/25/2024 Date: /D/DB/ZPZ#L

Date: { 0 / 9 /21/

We propose hereby to furnish material and labor complete in accordance with above specifications. All material is guaranteed to be as specified. All work to be
completed in a workmanlike manner according to standard practices. Any alteration or deviation from above specifications involving extra costs will be executed only
upon written orders, and will become and extra charge over and above the estimate. All agreements contingent upon strikes, accidents or delays beyond our control.
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EXHIBIT NO. 3

Item#_ 23-0164
Munis Contract# 3203880

CITY OF SANTA FE
CONSTRUCTION CONTRACT

THIS AGREEMENT is made and entered into by and between the City of Santa Fe, New
Mexico, hereinafter referred to as the “City,” and EMCO of Santa Fe, LLC,
hereinafter referred to as the “Contractor,” and is effective as of the date set forth
below upon which it is executed by the Parties.

RECITALS

WHEREAS, the City, through its Governing Body, is authorized to enter into a
construction Contract for the project; and

WHEREAS, the City has let this Contract according to the established State and
Local Purchasing procedures for contracts of the type and amount let; and

WHEREAS, construction of this Project was approved by the Governing Body of
the City of Santa Fe at its meeting of w2022,

The CITY and the CONTRACTOR agree:

1. Scope of Work.
A. The Contractor shall perform the following work:

The Contractor shall perform all the work required by the Contract Documents for
CIP  Erosion Control and Bank Repair at Arroyo de Los Chamisos — Site 1 and
Site 2. (Bid Number 23/19/B). The work designated 600C (CWSRF 088)-
Erosion Control and Bank Repair at Arroyo de Los Chamisos.

Site 1 consists of erosion control and repair near the intersection of Alamosa
Drive and Santa Clara Drive. Site improvements include a new wire enclosed
riprap swale and rundown, gabion walls, and a minor diversion berm.

Site 2 includes repair or removal and replacement of the gabion walls, concrete
wing walls, and the existing plunge basin / energy dissipator which have failed
due to previous runoff events.

The Contractor shall be responsible for all permits, fees, and State inspections
associated with the construction.



EXHIBIT NO. 1

B. Project: 600C (CWSREF 088)-Erosion Control and Bank Repair at Arroyo de Los
Chamisos North Fork Sites 1 & 2

& City Department: Public Works

Distribution:
City X
Contractor X

Engineer
Architect

.2 Compensation.
A. The City shall pay to the Contractor in full payment for services

satisfactorily performed at the rate not to exceed three hundred ninety-seven thousand nine
hundred and two dollars and fifty cents ($397,902.50) excluding gross receipts tax. The New
Mexico gross receipts tax levied on amounts payment under this Agreement shall be paid by the
City to the Contractor, as follows:

The Unit Bid Contract Total is determined as

follows: Base Bid $ 397.902.50
Gross Receipts Tax (8.3125%) $ 33.075.65
Base Bid plus NMGRT $ 430,978.15

The total amount payable to the Contractor under this Agreement, including gross
receipts tax and expenses, shall not exceed ($430,978.15). This amount is a
maximum and not a guarantee that the work assigned to be performed by
Contractor under this Agreement shall equal the amount stated herein. The parties
do not intend for the Contractor to continue to provide services without
compensation when the total compensation amount is reached. Contractor is
responsible for notifying the City when the services provided under this Agreement
reach the total compensation amount. In no event will the Contractor be paid for
services provided in excess of the total compensation amount without this Agreement
being amended in writing prior to those services in excess of the total compensation
amount being provided.

B. Payment in future fiscal years is subject to availability of funds pursuant to
the Appropriations Paragraph set forth below and to any negotiations between the parties
from year to year pursuant to Paragraph 1, Scope of Work, and to approval by the City.
All invoices MUST BE received by the City no later than fifteen (15) days after the
termination of the Fiscal Year in which the services were delivered. Invoices received
after such date WILL NOT BE PAID.)



EXHIBIT NO. 1

oo Contractor must submit a detailed statement accounting for all services
performed and expenses incurred. If the City finds that the services are not acceptable,
within thirty days after the date of receipt of written notice from the Contractor that
payment is requested, it shall provide the Contractor a letter of exception explaining the
defect or objection to the scrvices, and outlining steps the Contractor may take to provide
remedial action. Upon certification by the City that the services have been received and
accepted, payment shall be tendered to the Contractor within thirty days after the date of
acceptance, If payment is made by mail, the payment shall be deemed tendered on the date it
is postmarked. However, the City shall not incur late charges, interest, or penalties for
failure to make payment within the time specified herein.

3. Term.

THIS AGREEMENT SHALL NOT BECOME EFFECTIVE UNTIL APPROVED
BY THE CITY. This Agreement shall terminate three (3) years from date of execution
unless terminated pursuant to paragraph 4 (Termination), or paragraph 5 (Appropriations).
This agreement shall not exceed three (3) years. Per NMSA 1978 §13-1-154.1

4. Termination.

A. Termination. This Agreement may be terminated by either of the partics
hereto upon written notice delivered to the other party at least thirty (30) days prior to the
intended date of termination. Except as otherwise allowed or provided under this
Agreement, the City’s sole liability upon such termination shall be to pay for acceptable
work performed prior to the Contractor’s receipt of the notice of termination, if the City
is the terminating party, or the Contractor’s sending of the notice of termination, if the
Contractor is the terminating party; provided, however, that a notice of termination shall
not nullify or otherwise affect either party’s liability for pre-termination defaults under or
breaches of this Agreement. The Contractor shall submit an invoice for such work within
thirty (30) days of receiving or sending the notice of termination. Notwithstanding the
foregoing, this Agreement may be terminated immediately upon written notice to the
Contractor if the Contractor becomes unable to perform the services contracted for, as
determined by the City or if, during the term of this Agreement, the Contractor or any of
its officers, employees or agents is indicted for fraud, embezzlement or other crime due to
misuse of City funds or due to the Appropriations paragraph herein. T7/IS PROVISION IS
NOT EXCLUSIVE AND DOES NOT WAIVE THE City's OTHER LEGAL RIGHTS AND
REMEDIES CAUSED BY THE CONTRACTOR'S DEFAULT/BREACH OF THIS
AGREEMENT.

B. Termination Management. Immediately upon receipt by either the City or
the Contractor of notice of termination of this Agreement, the Contractor shall: 1) not incur
any further obligations for salaries, services or any other expenditure of funds under this
Agreement without written approval of the City; 2) comply with all directives issued by
the City in the notice of termination as to the performance of work under this Agreement;
and 3) take such action as the City shall direct for the protection, preservation, retention or
transfer of all property titled to the City and records generated under this Agreement. Any
non-expendable personal property or equipment provided to or purchased by the Contractor
with contract funds shall become property of the City upon termination and shall be
submitted to the City as soon as practicable.
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- Appropriations.
The terms of this Agreement are contingent upon sufficient appropriations and

authorization being made by the City Council for the performance of this Agreement. If
sufficient appropriations and authorization are not made by the City Council, this
Agreement shall terminate immediately upon written notice being given by the City to the
Contractor. The City's decision as to whether sufficient appropriations are available shall
be accepted by the Contractor and shall be final. If the City proposes an amendment to the
Agreement to unilaterally reduce funding, the Contractor shall have the option to terminate
the Agreement or to agree to the reduced funding, within thirty (30) days of receipt of the
proposed amendment.

6. Status of Contractor.

The Contractor and its agents and employees are independent contractors
performing professional services for the City and are not employees of the City. The
Contractor and its agents and employees shall not accrue leave, retirement, insurance,
bonding, use of City vehicles, or any other benefits afforded to employees of the City as a
result of this Agreement. The Contractor acknowledges that all sums received hereunder
are reportable by the Contractor for tax purposes, including without limitation, self-
employment and business income tax. The Contractor agrees not to purport to bind the
City unless the Contractor has express written authority to do so, and then only within the
strict limits of that authority.

T Construction Contract Performance and Payment Bond.

A. When a construction contract is awarded in excess of twenty-five thousand
dollars ($25,000), the following bonds or security shall be delivered to the City and shall
become binding on the parties upon the execution of the contract. If the Contractor fails to
deliver the required performance and payment bonds, the Contractor’s bid shall be rejected,
its bid security shall be enforced to the extent of actual damages. Award of the contract
shall be made pursuant to the Procurement Code in the following manner:

(1) a performance bond satisfactory to the City, executed by a surety
company authorized to do business in this state and said surety to be approved in
federal circular 570 as published by the United States treasury department or the
state board of finance or the local governing authority, in an amount equal to one
hundred percent of the price specified in the contract; and

(2) a payment bond satisfactory to the City, executed by a surety company
authorized to do business in this state and said surety to be approved in federal
circular 570 as published by the United States treasury department or the state board
of finance or the local governing authority, in an amount equal to one hundred
percent of the price specified in the contract, for the protection of all persons
supplying labor and material to the contractor or its subcontractors for the
performance of the work provided for in the contract.

B. A subcontractor shall provide a performance and payment bond on a public
works building project if the subcontractor's contract for work to be performed on a project
is one hundred twenty-five thousand dollars ($125,000) or more.




EXHIBIT NO. 1

8. Assignment.
The Contractor shall not assign or transfer any interest in this Agreement or assign

any claims for money due or to become due under this Agreement without the prior written
approval of the City.

9. Subcontracting.
The Contractor shall not subcontract any portion of the services to be performed

under this Agreement without the prior written approval of the City. No such subcontract
shall relieve the primary Contractor from its obligations and liabilities under this
Agreement, nor shall any subcontract obligate direct payment from the City.

10. Release.

Final payment of the amounts due under this Agreement shall operate as a release
of the City, its officers and employees from all liabilities, claims and obligations
whatsoever arising from or under this Agreement.

11.  Confidentiality.

Any confidential information provided to or developed by the Contractor in the
performance of this Agreement shall be kept confidential and shall not be made available
to any individual or organization by the Contractor without the prior written approval of
the City.

12.  Product of Service -- Copyright.

All materials developed or acquired by the Contractor under this Agreement shall
become the property of the City and shall be delivered to the City no later than the
termination date of this Agreement. Nothing developed or produced, in whole or in part,
by the Contractor under this Agreement shall be the subject of an application for
copyright or other claim of Cityship by or on behalf of the Contractor.

13. Conflict of Interest; Governmental Conduct Act.

A. The Contractor represents and warrants that it presently has no interest and.
during the term of this Agreement, shall not acquire any interest, direct or indirect, which
would conflict in any manner or degree with the performance or services required under
the Agreement.

B. The Contractor further represents and warrants that it has complied with,
and, during the term of this Agreement, will continue to comply with, and that this
Agreement complies with all applicable provisions of the Governmental Conduct Act,
Chapter 10, Article 16 NMSA 1978.

€ Contractor’s representations and warrantics in Paragraphs A and B of this
Article 12 are material representations of fact upon which the City relied when this
Agreement was entered into by the parties. Contractor shall provide immediate written
notice to the City if, at any time during the term of this Agreement, Contractor learns that
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Contractor’s representations and warranties in Paragraphs A and B of this Article 12 were
erroneous on the effective date of this Agreement or have become erroneous by reason of
new or changed circumstances. If it is later determined that Contractor’s representations
and warranties in Paragraphs A and B of this Article 12 were erroneous on the effective
date of this Agreement or have become erroneous by reason of new or changed
circumstances, in addition to other remedies available to the City and notwithstanding
anything in the Agreement to the contrary, the City may immediately terminate the
Agreement.

D. All terms defined in the Governmental Conduct Act have the same meaning
in this section.

14, Amendment.
A, This Agreement shall not be altered, changed or amended except by
instrument in writing executed by the parties hereto and all other required signatories.

B. [f the City proposes an amendment to the Agreement to unilaterally reduce
funding due to budget or other considerations, the Contractor shall, within thirty (30) days
of receipt of the proposed Amendment, have the option to terminate the Agreement.
pursuant to the termination provisions as set forth in Article 4 herein, or to agree to the
reduced funding.

15. Change Orders.

A. Changes. The Contractor may only make changes or revisions within the
Scope of Work as defined by Article 1 and/or Exhibit 1 after receipt of written approval by
the City Manager or his/her designee. Such change may only be made to Tasks or Sub-
Task as defined in the Scope of Work. Under no circumstance shall such change affect
the:

1) Deliverable requirements, as outlined in the Scope of Work;
2) Due date of any Deliverable, as outlined in the Scope of Work;
3) Compensation of any Deliverable, as outlined in the Scope of Work;
4) Agreement compensation, as outlined in Article 2; or
5) Agreement termination, as outlined in Article 4.
B. Change Request Process. In the event that circumstances warrant a change

to accomplish the Scope of Work as described above, a Change Request shall be submitted
that meets the following criteria:

1) The Project Manager shall draft a written Change Request for
review and approval by the City Manager to include:
(a) the name of the person requesting the change;
(b) a summary of the required change;
(c) the start date for the change;
(d) the reason and necessity for change;
(e) the elements to be altered; and
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() the impact of the change.

2. The City Manager shall provide a written decision on the Change
Request to the Contractor within a maximum of ten (10) Business Days of receipt of the
Change Request. All decisions made by the City Manager are final. Change Requests,
once approved, become a part of the Agreement and become binding as a part of the
original Agreement.

16. Merger.
This Agreement incorporates all the Agreements, covenants and understandings

between the parties hereto concerning the subject matter hereof, and all such covenants,
Agreements and understandings have been merged into this written Agreement. No prior
Agreement or understanding, oral or otherwise, of the parties or their agents shall be valid
or enforceable unless embodied in this Agreement.

17. Penalties for violation of law.

The Procurement Code, Sections 13-1-28 through 13-1-199, NMSA 1978, imposes
civil and criminal penalties for its violation. In addition, the New Mexico criminal statutes
impose felony penalties for illegal bribes, gratuities and kickbacks.

18.  Equal Opportunity Compliance.

The Contractor agrees to abide by all federal and state laws and rules and
regulations, and Santa Fe City Code, pertaining to equal employment opportunity. In
accordance with all such laws of the State of New Mexico, the Contractor assures that no
person in the United States shall, on the grounds of race, religion, color, national origin,
ancestry, sex, age, physical or mental handicap, or serious medical condition, spousal
affiliation, sexual orientation or gender identity, be excluded from employment with or
participation in, be denied the benefits of, or be otherwise subjected to discrimination under
any program or activity performed under this Agreement. If Contractor is found not to be
in compliance with these requirements during the life of this Agreement, Contractor agrees
to take appropriate steps to correct these deficiencies.

19.  Applicable Law.

The laws of the State of New Mexico shall govern this Agreement, without giving
effect to its choice of law provisions. Venue shall be proper only in a New Mexico court of
competent jurisdiction in accordance with NMSA 1978, sec. 38-3-2. By execution of this
Agreement, Contractor acknowledges and agrees to the jurisdiction of the courts of the State of
New Mexico over any and all lawsuits arising under or out of any term of this Agreement.

20. Workers Compensation.

The Contractor agrees to comply with state laws and rulcs applicablc to workers
compensation benefits for its employees. If the Contractor fails to comply with the Workers
Compensation Act and applicable rules when required to do so, this Agreement may be
terminated by the City.
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21. Professional Liability Insurance. Contractor shall maintain professional
liability insurance throughout the term of this Agreement providing a minimum coverage
in the amount required under the New Mexico Tort Claims Act. The Contractor shall
furnish the City with proof of insurance of Contractor's compliance with the provisions of
this section as a condition prior to performing services under this Agreement.

22, Other Insurance

If the services contemplated under this Agreement will be performed on or in City
facilities or property, Contractor shall maintain in force during the entire term of this
Agreement, the following insurance coverage(s), naming the City as additional insured.

A. Commercial General Liability insurance shall be written on an
occurrence basis and be a broad as ISO Form CG 00 01 with limits not less than
$2,000,000 per occurrence and $2,000,000 in the aggregate for claims against bodily
injury, personal and advertising injury, and property damage. Said policy shall include
broad form Contractual Liability coverage and be endorsed to name the City of Santa Fe
their officials, officers, employees, and agents as additional insureds.

B. Business Automobile Liability insurance for all owned, non-owned
automobiles, with a combined single limit not less than $1,000,000 per accident.

C. Broader Coverage and Limits. The insurance requirements under this
Agreement shall be the greater of (1) the minimum coverage and limits specified in this
Agreement, or (2) the broader coverage and maximum limits of coverage of
any insurance policy or proceeds available to the Named Insured. It is agreed that
these insurance requirements shall not in any way act to reduce coverage that is broader
or that includes higher limits than the minimums required herein. No representation is
made that the minimum insurance requirements of this Agreement are sufficient to cover
the obligations of Contractor hereunder.

D. Contractor shall maintain the above insurance for the term of this
Agreement and name the City as an additional insured and provide for 30 days
cancellation notice on any Certificate of Insurance form furnished by Contractor. Such
certificate shall also specifically state the coverage provided under the policy is primary
over any other valid and collectible insurance and provide a waiver of subrogation.

23.  Records and Financial Audit.

The Contractor shall maintain detailed time and expenditure records that indicate
the date; time, nature and cost of services rendered during the Agreement’s term and effect
and retain them for a period of three (3) years from the date of final payment under this
Agreement. The records shall be subject to inspection by the City. The City shall have the
right to audit billings both before and after payment. Payment under this Agreement shall
not foreclose the right of the City to recover excessive or illegal payments.




EXHIBIT NO. 1

24, Indemnification.

The Contractor shall defend, indemnify and hold harmless the City from all actions,
proceeding, claims, demands, costs, damages, attorneys” fees and all other liabilities and
expenses of any kind from any source which may arise out of the performance of this
Agreement, caused by the negligent act or failure to act of the Contractor, its officers,
employees, servants, subcontractors or agents, or if caused by the actions of any client of
the Contractor resulting in injury or damage to persons or property during the time when
the Contractor or any officer, agent, employee, servant or subcontractor thereof has or is
performing services pursuant to this Agreement. In the event that any action, suit or
proceeding related to the services performed by the Contractor or any officer, agent,
employee, servant or subcontractor under this Agreement is brought against the Contractor,
the Contractor shall, as soon as practicable but no later than two (2) days after it receives
notice thereof, notify the legal counsel of the City.

25.  New Mexico Tort Claims Act

Any liability incurred by the City of Santa Fe in connection with this Agreement is
subject to the immunities and limitations of the New Mexico Tort Claims Act, Section 41-4-
1, et. seq. NMSA 1978, as amended. The City and its “public employees™ as defined in the
New Mexico Tort Claims Act, do not waive sovereign immunity, do not waive any defense
and do not waive any limitation of liability pursuant to law. No provision in this Agreement
modifies or waives any provision of the New Mexico Tort Claims Act.

26.  Invalid Term or Condition.
If any term or condition of this Agreement shall be held invalid or unenforceable,
the remainder of this Agreement shall not be affected and shall be valid and enforceable.

27.  Enforcement of Agreement.

A party's failure to require strict performance of any provision of this Agreement
shall not waive or diminish that party's right thereafter to demand strict compliance with
that or any other provision. No waiver by a party of any of its rights under this Agreement
shall be effective unless express and in writing, and no effective waiver by a party of any
of its rights shall be effective to waive any other rights.

28.  Notices.

Any notice required to be given to either party by this Agreement shall be in
writing and shall be delivered in person, by courier service or by U.S. mail, either first
class or certified, return receipt requested, postage prepaid, as follows:

To the City: Zoe Isaacson
1142 Siler Rd Bldg. C
Santa Fe, NM 87505
zrisaacson(@santafenm.gov

To the Contractor: EMCO of Santa Fe, LLC
3810 Oliver Rd
Santa Fe, NM 87505
gsmith@espmerc.com
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29. Authority.

If Contractor is other than a natural person, the individual(s) signing this Agreement
on behalf of Contractor represents and warrants that he or she has the power and authority
to bind Contractor, and that no further action, resolution, or approval from Contractor is
necessary to enter into a binding contract.

30. Progress Payments.

Based upon Application for Payment submitted to the City by the Contractor and
Certificates for Payment issued by the City, the City shall make progress payments on
account of the Contract sum to the Contractor as provided in the Contract documents for
the period ending the last day of the month as follows:

Not later than twenty-one (21) days following the end of the period covered by the
Application for Payment, one hundred percent (100%) of the portion of the Contract Sum
properly allocable to labor, materials, and equipment incorporated in the work and one
hundred percent (100%) of the portion of the Contract sum properly allocable to materials
and equipment suitably stored at the site or some other location agreed upon in writing for
the period covered by the Application for Payment, less the aggregate of previous payments
made by the City; and upon substantial completion of the entire work, a sum sufficient to
increase the total payments to one hundred percent (100%) of the Contract sum, less such
amounts as the City shall determine for all incomplete work and unsettled claims as
provided in the Contract documents.

31.  Liquidated Damages.

Should the Contractor neglect, refuse, or otherwise fail to complete the work within
the Contract Time for Physical Completion or any extension in the Contract thereof, the
Contractor agrees to pay the City the amount specified in section 108.8 liquidated
Damages in the 2014 Edition (NMDOT SSHBC), per consecutive calendar day that passes
until Physical Completion and acceptance or until voided pursuant to the provisions of the
General Conditions of the Contract, not as a penalty, but as liquidated damages for such
breach of the Contract.

32. Final Payment.
Final payment, constituting the entire unpaid balance of the Contract sum, unless it

is a disputed payment, shall be paid by the City to the Contractor within twenty-one (21)
calendar days, after all deficiencies to the Contract document that were noted during the
Substantial Completion Inspection and listed on the attachment to the Certificate of
Substantial Completion have been corrected, and provided the Contract has been fully
performed and a final Certificate for Payment has been issued by the City. In addition, the
Contractor shall provide to the City a certified statement of Release of Lien (AIA
Document G706A or approved form), Consent of Surety, Warranty from Prime Contractor,
Warranties from Suppliers and Manufacturers, training sessions. equipment/operating
manuals, and as-built drawings.
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H. Captions and Section Headings. The captions and section headings contained in this
Agreement are for convenience of reference only, and in no way limit, define, or enlarge
the terms, scope, and conditions of this Agreement.

I. Certificates and Documents Incorporated. All certificates and documentation required by
the provisions of the Agreement shall be attached to this Agreement at the time of execution, and
are hereby incorporated by reference as though set forth in full in this Agreement to the extent
they are consistent with its conditions and terms.

J. Separability. If any clause or provision of this Agreement is illegal, invalid or
unenforceable under present or future laws effective during the term of this Agreement,
then and in that event, it is the intention of the parties hereto that the remainder of this
Agreement shall not be affected thereby.

K. Interchangeable Terms. For purposes of all provisions within this Agreement and all
attachments hereto, the terms “Agreement” and “Contract™ shall have the same meaning
and shall be interchangeable.

L. Words and Phrases. Words, phrases, and abbreviations, which have well-known
technical or trade meanings used in the Contract documents shall be used according to such
recognized meaning. In the event of a conflict, the more stringent meaning shall govern.

M. Relationship of Contract Documents. The Contract Documents are complementary, and
any requirement of one Contract Document shall be as binding as if required by all.

N. Pursuant to Section 13-1-191, NMSA 1978, reference is hereby made to the Criminal
Laws of New Mexico (including Sections 30-14-1, 30-24-2, and 30-41-1 through 30-41-3,
NMSA 1978) which prohibit bribes, kickbacks, and gratuities, violation of which
constitutes a felony. Further, the Procurement Code (Sections 13-1-28 through 13-1-199,
NMSA 1978) imposes civil and criminal penalties for its violation.

O. Pursuant to Section 13-4-11. NMSA 1978, Reference is hereby made to the Minimum

Wage on Public Works; weekly payments; posting wage scale; withholding funds.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date of the
signature by the required approval authorities below.
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Item#_ 23-0164
Munis Contract# 3203880

CITY OF SANTA FE
CONSTRUCTION CONTRACT

THIS AGREEMENT is made and entered into by and between the City of Santa Fe, New
Mexico, hereinafter referred to as the “City,” and EMCO of Santa Fe, LLC,
hereinafter referred to as the “Contractor,” and is effective as of the date set forth
below upon which it is executed by the Parties.

RECITALS

WHEREAS, the City, through its Governing Body, is authorized to enter into a
construction Contract for the project; and

WHEREAS, the City has let this Contract according to the established State and
Local Purchasing procedures for contracts of the type and amount let; and

WHEREAS, construction of this Project was approved by the Governing Body of
the City of Santa Fe at its meeting of w2022,

The CITY and the CONTRACTOR agree:

1. Scope of Work.
A. The Contractor shall perform the following work:

The Contractor shall perform all the work required by the Contract Documents for
CIP  Erosion Control and Bank Repair at Arroyo de Los Chamisos — Site 1 and
Site 2. (Bid Number 23/19/B). The work designated 600C (CWSRF 088)-
Erosion Control and Bank Repair at Arroyo de Los Chamisos.

Site 1 consists of erosion control and repair near the intersection of Alamosa
Drive and Santa Clara Drive. Site improvements include a new wire enclosed
riprap swale and rundown, gabion walls, and a minor diversion berm.

Site 2 includes repair or removal and replacement of the gabion walls, concrete
wing walls, and the existing plunge basin / energy dissipator which have failed
due to previous runoff events.

The Contractor shall be responsible for all permits, fees, and State inspections
associated with the construction.



B. Project: 600C (CWSRF 088)-Erosion Control and Bank Repair at Arroyo de Los
Chamisos North Fork Sites 1 & 2

2 City Department: Public Works

D, Distribution:

City —
Contractor e
Engineer
Architect

. Compensation.

A. The City shall pay to the Contractor in full payment for services
satisfactorily performed at the rate not to exceed three hundred ninety-seven thousand nine
hundred and two dollars and fifty cents ($397,902.50) excluding gross receipts tax. The New
Mexico gross receipts tax levied on amounts payment under this Agreement shall be paid by the
City to the Contractor, as follows:

The Unit Bid Contract Total is determined as

follows: Base Bid § 397,902.50
Gross Receipts Tax (8.3125%) $ 33,075.65
Base Bid plus NMGRT $ 430,978.15

The total amount payable to the Contractor under this Agreement, including gross
receipts tax and expenses, shall not exceed ($430,978.15). This amount is a
maximum and not a guarantee that the work assigned to be performed by
Contractor under this Agreement shall equal the amount stated herein. The parties
do not intend for the Contractor to continue to provide services without
compensation when the total compensation amount is reached. Contractor is
responsible for notifying the City when the services provided under this Agreement
reach the total compensation amount. In no event will the Contractor be paid for
services provided in excess of the total compensation amount without this Agreement
being amended in writing prior to those services in excess of the total compensation
amount being provided.

B. Payment in future fiscal years is subject to availability of funds pursuant to
the Appropriations Paragraph set forth below and to any negotiations between the parties
from year to year pursuant to Paragraph 1, Scope of Work, and to approval by the City.
All invoices MUST BE received by the City no later than fifteen (15) days after the
termination of the Fiscal Year in which the services were delivered. Invoices received
after such date WILL NOT BE PAID.)



8 Contractor must submit a detailed statement accounting for all services
performed and expenses incurred. If the City finds that the services are not acceptable.
within thirty days after the date of receipt of written notice from the Contractor that
payment is requested, it shall provide the Contractor a letter of exception explaining the
defeet or objection to the services, and outlining steps the Contractor may take to provide
remedial action. Upon certification by the City that the services have been received and
accepted, payment shall be tendered to the Contractor within thirty days after the date of
acceptance, If payment is made by mail, the payment shall be deemed tendered on the date it
is postmarked. However, the City shall not incur late charges, interest, or penalties for
failure to make payment within the time specified herein.

3 Term.

THIS AGREEMENT SHALL NOT BECOME EFFECTIVE UNTIL APPROVED
BY THE CITY. This Agreement shall terminate three (3) years from date of execution
unless terminated pursuant to paragraph 4 (Termination), or paragraph 5 (Appropriations).
This agreement shall not exceed three (3) years. Per NMSA 1978 §13-1-154.1

4. Termination.

A. Termination. This Agreement may be terminated by cither of the partics
hereto upon written notice delivered to the other party at least thirty (30) days prior to the
intended date of termination. Except as otherwise allowed or provided under this
Agreement, the City’s sole liability upon such termination shall be to pay for acceptable
work performed prior to the Contractor’s receipt of the notice of termination, if the City
is the terminating party, or the Contractor’s sending of the notice of termination, if the
Contractor is the terminating party; provided, however, that a notice of termination shall
not nullify or otherwise affect either party’s liability for pre-termination defaults under or
breaches of this Agreement. The Contractor shall submit an invoice for such work within
thirty (30) days of receiving or sending the notice of termination. Notwithstanding the
foregoing, this Agreement may be terminated immediately upon written notice to the
Contractor if the Contractor becomes unabhle to perform the services contracted for, as
determined by the City or if, during the term of this Agreement. the Contractor or any of
its officers, employees or agents is indicted for fraud, embezzlement or other crime due to
misuse of City funds or due to the Appropriations paragraph herein. 7//IS PROVISION IS
NOT EXCLUSIVE AND DOES NOT WAIVE THE City's OTHER LEGAL RIGHTS AND
REMEDIES CAUSED BY THE CONTRACTOR'S DEFAULT/BREACH OF THIS
AGREEMENT.

B. Termination Management. Immediately upon receipt by either the City or
the Contractor of notice of termination of this Agreement, the Contractor shall: 1) not incur
any further obligations for salaries, services or any other expenditure of funds under this
Agreement without written approval of the City; 2) comply with all directives issued by
the City in the notice of termination as to the performance of work under this Agreement;
and 3) take such action as the City shall direct for the protection, preservation, retention or
transfer of all property titled to the City and records generated under this Agreement. Any
non-expendable personal property or equipment provided to or purchased by the Contractor
with contract funds shall become property of the City upon termination and shall be
submitted to the City as soon as practicable.




3, Appropriations.
The terms of this Agreement are contingent upon sufficient appropriations and

authorization being made by the City Council for the performance of this Agreement. If
sufficient appropriations and authorization are not made by the City Council, this
Agreement shall terminate immediately upon written notice being given by the City to the
Contractor. The City's decision as to whether sufficient appropriations are available shall
be accepted by the Contractor and shall be final. If the City proposes an amendment to the
Agreement to unilaterally reduce funding, the Contractor shall have the option to terminate
the Agreement or to agree to the reduced funding, within thirty (30) days of receipt of the
proposed amendment.

6. Status of Contractor.

The Contractor and its agents and employees are independent contractors
performing professional services for the City and are not employees of the City. The
Contractor and its agents and employees shall not accrue leave, retirement, insurance,
bonding, use of City vehicles, or any other benefits afforded to employees of the City as a
result of this Agreement. The Contractor acknowledges that all sums received hereunder
are reportable by the Contractor for tax purposes, including without limitation, self-
employment and business income tax. The Contractor agrees not to purport to bind the
City unless the Contractor has express written authority to do so, and then only within the
strict limits of that authority.

7 Construction Contract Performance and Payment Bond.

A. When a construction contract is awarded in excess of twenty-five thousand
dollars ($25,000), the following bonds or security shall be delivered to the City and shall
become binding on the parties upon the execution of the contract. If the Contractor fails to
deliver the required performance and payment bonds, the Contractor’s bid shall be rejected,
its bid security shall be enforced to the extent of actual damages. Award of the contract
shall be made pursuant to the Procurement Code in the following manner:

(1) a performance bond satisfactory to the City, executed by a surety
company authorized to do business in this state and said surety to be approved in
federal circular 570 as published by the United States treasury department or the
state board of finance or the local governing authority, in an amount equal to one
hundred percent of the price specified in the contract; and

(2) a payment bond satisfactory to the City, executed by a surety company
authorized to do business in this state and said surety to be approved in federal
circular 570 as published by the United States treasury department or the state board
of finance or the local governing authority, in an amount equal to one hundred
percent of the price specified in the contract, for the protection of all persons
supplying labor and material to the contractor or its subcontractors for the
performance of the work provided for in the contract.

B. A subcontractor shall provide a performance and payment bond on a public
works building project if the subcontractor's contract for work to be performed on a project
is one hundred twenty-five thousand dollars ($125,000) or more.



8. Assignment.
The Contractor shall not assign or transfer any interest in this Agreement or assign

any claims for money due or to become due under this Agreement without the prior written
approval of the City.

9. Subecontracting.

The Contractor shall not subcontract any portion of the services to be performed
under this Agreement without the prior written approval of the City. No such subcontract
shall relieve the primary Contractor from its obligations and liabilities under this
Agreement, nor shall any subcontract obligate direct payment from the City.

10. Release.

Final payment of the amounts due under this Agreement shall operate as a release
of the City, its officers and employees from all liabilities, claims and obligations
whatsoever arising from or under this Agreement.

11. Confidentiality.

Any confidential information provided to or developed by the Contractor in the
performance of this Agreement shall be kept confidential and shall not be made available
to any individual or organization by the Contractor without the prior written approval of
the City.

12. Product of Service -- Copyright.

All materials developed or acquired by the Contractor under this Agreement shall
become the property of the City and shall be delivered to the City no later than the
termination date of this Agreement. Nothing developed or produced, in whole or in part,
by the Contractor under this Agreement shall be the subject of an application for
copyright or other claim of Cityship by or on behalf of the Contractor.

13. Conflict of Interest; Governmental Conduct Act.

A. The Contractor represents and warrants that it presently has no interest and,
during the term of this Agreement, shall not acquire any interest, direct or indirect, which
would conllict in any manner or degree with the performance or services required under
the Agreement.

B. The Contractor further represents and warrants that it has complied with,
and, during the term of this Agreement, will continue to comply with, and that this
Agreement complies with all applicable provisions of the Governmental Conduct Act,
Chapter 10, Article 16 NMSA 1978.

# Contractor’s representations and warrantics in Paragraphs A and B of this
Article 12 are material representations of fact upon which the City relied when this
Agreement was entered into by the parties. Contractor shall provide immediate written
notice to the City if, at any time during the term of this Agreement. Contractor learns that



Contractor’s representations and warranties in Paragraphs A and B of this Article 12 were
erroneous on the effective date of this Agreement or have become erroneous by reason of
new or changed circumstances. If it is later determined that Contractor’s representations
and warranties in Paragraphs A and B of this Article 12 were erroneous on the effective
date of this Agreement or have become erroneous by reason of new or changed
circumstances, in addition to other remedies available to the City and notwithstanding
anything in the Agreement to the contrary, the City may immediately terminate the
Agreement.

D. All terms defined in the Governmental Conduct Act have the same meaning
in this section.

14. Amendment.
A. This Agreement shall not be altered, changed or amended except by
instrument in writing executed by the parties hereto and all other required signatories.

B. [f the City proposes an amendment to the Agreement to unilaterally reduce
funding due to budget or other considerations, the Contractor shall, within thirty (30) days
of receipt of the proposed Amendment, have the option to terminate the Agreement.
pursuant to the termination provisions as set forth in Article 4 herein, or to agree to the
reduced funding.

15. Change Orders.

A. Changes. The Contractor may only make changes or revisions within the
Scope of Work as defined by Article 1 and/or Exhibit 1 after receipt of written approval by
the City Manager or his/her designee. Such change may only be made to Tasks or Sub-
Task as defined in the Scope of Work. Under no circumstance shall such change affect
the:

1) Deliverable requirements, as outlined in the Scope of Work;
2) Due date of any Deliverable, as outlined in the Scope of Work;
3) Compensation of any Deliverable, as outlined in the Scope of Work:;
4) Agreement compensation, as outlined in Article 2; or
5) Agreement termination, as outlined in Article 4.
B. Change Request Process. In the event that circumstances warrant a change

to accomplish the Scope of Work as described above, a Change Request shall be submitted
that meets the following criteria:

1) The Project Manager shall draft a written Change Request for
review and approval by the City Manager to include:
(a) the name of the person requesting the change:

(b) a summary of the required change:
(c) the start date for the change;

(d) the reason and necessity for change;
(e) the elements to be altered; and



(H) the impact of the change.

2. The City Manager shall provide a written decision on the Change
Request to the Contractor within a maximum of ten (10) Business Days of receipt of the
Change Request. All decisions made by the City Manager are final. Change Requests,
once approved, become a part of the Agreement and become binding as a part of the
original Agreement.

16. Merger.
This Agreement incorporates all the Agreements, covenants and understandings

between the parties hereto concerning the subject matter hereof, and all such covenants,
Agreements and understandings have been merged into this written Agreement. No prior
Agreement or understanding, oral or otherwise, of the parties or their agents shall be valid
or enforceable unless embodied in this Agreement.

17. Penalties for violation of law.

The Procurement Code, Sections 13-1-28 through 13-1-199, NMSA 1978, imposes
civil and criminal penalties for its violation. In addition, the New Mexico criminal statutes
impose felony penalties for illegal bribes, gratuities and kickbacks.

18. Equal Opportunity Compliance.

The Contractor agrees to abide by all federal and state laws and rules and
regulations, and Santa Fe City Code, pertaining to cqual cmployment opportunity. In
accordance with all such laws of the State of New Mexico, the Contractor assures that no
person in the United States shall, on the grounds of race, religion, color, national origin,
ancestry, sex, age, physical or mental handicap, or serious medical condition, spousal
affiliation, sexual orientation or gender identity, be excluded from employment with or
participation in, be denied the benefits of, or be otherwise subjected to discrimination under
any program or activity performed under this Agreement. If Contractor is found not to be
in compliance with these requirements during the life of this Agreement, Contractor agrees
to take appropriate steps to correct these deficiencies.

19.  Applicable Law.

The laws of the State of New Mexico shall govern this Agreement, without giving
effect to its choice of law provisions. Venue shall be proper only in a New Mexico court of
competent jurisdiction in accordance with NMSA 1978, sec. 38-3-2. By execution of this
Agreement, Contractor acknowledges and agrees to the jurisdiction of the courts of the State of
New Mexico over any and all lawsuits arising under or out of any term of this Agreement.

20.  Workers Compensation.

The Contractor agrees to comply with state laws and rulcs applicablc to workers
compensation benefits for its employees. If the Contractor fails to comply with the Workers
Compensation Act and applicable rules when required to do so, this Agreement may be
terminated by the City.




21. Professional Liabilitv Insurance. Contractor shall maintain professional
liability insurance throughout the term of this Agreement providing a minimum coverage
in the amount required under the New Mexico Tort Claims Act. The Contractor shall
furnish the City with proof of insurance of Contractor's compliance with the provisions of
this section as a condition prior to performing services under this Agreement.

22, Other Insurance

If the services contemplated under this Agreement will be performed on or in City
facilities or property, Contractor shall maintain in force during the entire term of this
Agreement, the following insurance coverage(s), naming the City as additional insured.

A. Commercial General Liability insurance shall be written on an
occurrence basis and be a broad as ISO Form CG 00 01 with limits not less than
$2,000,000 per occurrence and $2,000,000 in the aggregate for claims against bodily
injury, personal and advertising injury, and property damage. Said policy shall include
broad form Contractual Liability coverage and be endorsed to name the City of Santa Fe
their officials, officcrs, employces, and agents as additional insureds.

B. Business Automobile Liability insurance for all owned, non-owned
automobiles, with a combined single limit not less than $1,000,000 per accident.

C. Broader Coverage and Limits. The insurance requirements under this
Agreement shall be the greater of (1) the minimum coverage and limits specified in this
Agreement, or (2) the broader coverage and maximum limits of coverage of
any insurance policy or proceeds available to the Named Insured. It is agreed that
these insurance requirements shall not in any way act to reduce coverage that is broader
or that includes higher limits than the minimums required herein. No representation is
made that the minimum insurance requirements of this Agreement are sufficient to cover
the obligations of Contractor hereunder.

D. Contractor shall maintain the above insurance for the term of this
Agreement and name the City as an additional insured and provide for 30 days
cancellation notice on any Certificate of Insurance form furnished by Contractor. Such
certificate shall also specifically state the coverage provided under the policy is primary
over any other valid and collectible insurance and provide a waiver of subrogation.

23.  Records and Financial Audit.

The Contractor shall maintain detailed time and expenditure records that indicate
the date; time, nature and cost of services rendered during the Agreement’s term and effect
and retain them for a period of three (3) years from the date of final payment under this
Agreement. The records shall be subject to inspection by the City. The City shall have the
right to audit billings both before and after payment. Payment under this Agreement shall
not foreclose the right of the City to recover excessive or illegal payments.




24, Indemnification.

The Contractor shall defend, indemnify and hold harmless the City from all actions,
proceeding, claims, demands, costs. damages, attorneys” fees and all other liabilities and
expenses of any kind from any source which may arise out of the performance of this
Agreement, caused by the negligent act or failure to act of the Contractor, its officers,
employees, servants, subcontractors or agents, or if caused by the actions of any client of
the Contractor resulting in injury or damage to persons or property during the time when
the Contractor or any officer, agent, employee, servant or subcontractor thereof has or is
performing services pursuant to this Agreement. In the event that any action, suit or
proceeding related to the services performed by the Contractor or any officer, agent,
employee, servant or subcontractor under this Agreement is brought against the Contractor,
the Contractor shall, as soon as practicable but no later than two (2) days after it receives
notice thereof, notify the legal counsel of the City.

25.  New Mexico Tort Claims Act

Any liability incurred by the City of Santa Fe in connection with this Agreement is
subject to the immunities and limitations of the New Mexico Tort Claims Act, Section 41-4-
1, ct. scq. NMSA 1978, as amended. The City and its “*public employces™ as defined in the
New Mexico Tort Claims Act, do not waive sovereign immunity, do not waive any defense
and do not waive any limitation of liability pursuant to law. No provision in this Agreement
modifies or waives any provision of the New Mexico Tort Claims Act.

26. Invalid Term or Condition.
If any term or condition of this Agreement shall be held invalid or unenforceable,
the remainder of this Agreement shall not be affected and shall be valid and enforceable.

27.  Enforcement of Agreement.

A party's failure to require strict performance of any provision of this Agreement
shall not waive or diminish that party's right thereafter to demand strict compliance with
that or any other provision. No waiver by a party of any of its rights under this Agreement
shall be effective unless express and in writing, and no effective waiver by a party of any
of its rights shall be effective to waive any other rights.

28.  Notices.

Any notice required to be given to either party by this Agreement shall be in
writing and shall be delivered in person, by courier service or by U.S. mail, either first
class or certified, return receipt requested, postage prepaid, as follows:

To the City: Zoe Isaacson
1142 Siler Rd Bldg. C
Santa Fe, NM 87505
zrisaacson(@santafenm.gov

To the Contractor: EMCO of Santa Fe, LLC
3810 Oliver Rd
Santa Fe, NM 87505

gsmith@espmerc.com



29. Authority.

If Contractor is other than a natural person, the individual(s) signing this Agreement
on behalf of Contractor represents and warrants that he or she has the power and authority
to bind Contractor, and that no further action, resolution. or approval from Contractor is
necessary to enter into a binding contract.

30. Progress Payments.

Based upon Application for Payment submitted to the City by the Contractor and
Certificates for Payment issued by the City, the City shall make progress payments on
account of the Contract sum to the Contractor as provided in the Contract documents for
the period ending the last day of the month as follows:

Not later than twenty-one (21) days following the end of the period covered by the
Application for Payment, one hundred percent (100%) of the portion of the Contract Sum
properly allocable to labor, materials, and equipment incorporated in the work and one
hundred percent (100%) of the portion of the Contract sum properly allocable to materials
and equipment suitably stored at the site or some other location agreed upon in writing for
the period covered by the Application for Payment, less the aggregate of previous payments
made by the City: and upon substantial completion of the entire work, a sum sufficient to
increase the total payments to one hundred percent (100%) of the Contract sum, less such
amounts as the City shall determine for all incomplete work and unsettled claims as
provided in the Contract documents.

31.  Liguidated Damages.

Should the Contractor neglect, refuse, or otherwise fail to complete the work within
the Contract Time for Physical Completion or any extension in the Contract thereof, the
Contractor agrees to pay the City the amount specified in section 108.8 lLiquidated
Damages in the 2014 Edition (NMDOT SSHBC), per consecutive calendar day that passes
until Physical Completion and acceptance or until voided pursuant to the provisions of the
General Conditions of the Contract, not as a penalty, but as liquidated damages for such
breach of the Contract.

32.  Final Payment.

Final payment, constituting the entire unpaid balance of the Contract sum, unless it
is a disputed payment, shall be paid by the City to the Contractor within twenty-one (21)
calendar days, after all deficiencies to the Contract document that were noted during the
Substantial Completion Inspection and listed on the attachment to the Certificate of
Substantial Completion have been corrected, and provided the Contract has been fully
performed and a final Certificate for Payment has been issued by the City. In addition, the
Contractor shall provide to the City a certified statement of Release of Lien (AIA
Document G706A or approved form), Consent of Surety, Warranty from Prime Contractor,
Warranties from Suppliers and Manufacturers, training sessions, equipment/operating
manuals, and as-built drawings.




H. Captions and Section Headings. The captions and section headings contained in this
Agreement are for convenience of reference only, and in no way limit, define, or enlarge
the terms, scope, and conditions of this Agreement.

. Certificates and Documents Incorporated. All certificates and documentation required by
the provisions of the Agreement shall be attached to this Agreement at the time of execution, and
are hereby incorporated by reference as though set forth in full in this Agreement to the extent
they are consistent with its conditions and terms.

J. Separability. If any clause or provision of this Agreement is illegal. invalid or
unenforceable under present or future laws effective during the term of this Agreement,
then and in that event, it is the intention of the parties hereto that the remainder of this
Agreement shall not be affected thereby.

K. Interchangeable Terms. For purposes of all provisions within this Agreement and all
attachments hereto, the terms “Agreement” and “Contract™ shall have the same meaning
and shall be interchangeable.

L. Words and Phrases. Words, phrases, and abbreviations, which have well-known
technical or trade meanings used in the Contract documents shall be used according to such
recognized meaning. In the event of a conflict, the more stringent meaning shall govern.

M. Relationship of Contract Documents. The Contract Documents are complementary, and
any requirement of one Contract Document shall be as binding as if required by all.

N. Pursuant to Section 13-1-191, NMSA 1978, reference is hereby made to the Criminal
Laws of New Mexico (including Sections 30-14-1, 30-24-2, and 30-41-1 through 30-41-3,
NMSA 1978) which prohibit bribes, kickbacks, and gratuities, violation of which
constitutes a felony. Further, the Procurement Code (Sections 13-1-28 through 13-1-199,
NMSA 1978) imposes civil and criminal penalties for its violation.

O. Pursuant to Section 13-4-11. NMSA 1978, Reference is hereby made to the Minimum

Wage on Public Works: weekly payments; posting wage scale; withholding funds.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date of the
signature by the required approval authorities below.
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Erosion Control and Bank Repair Arroyo de Los Chamisos North Fork Sites 1 & 2

1/27/2023, 3:24:47 PM
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City of Santa Fe, Bureau of Land Management, Texas Parks & Wildlife, Esri, HERE, Garmin, USGS, NGA, EPA, USDA, NPS |
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DATE: February 22,2023
TO: Public Works and Utilities Committee, Finance Committee, Governing Body
VIA: Regina Wheeler, Public Works Director 2/

Melissa McDonald, Parks and Open Space Division Director

FROM: Zoe Isaacson, River and Watershed Managerm

ACTION:
Request Approval of Munis Contract # 3203880 with EMCO of Santa Fe, LLC for Hazard Mitigation Along
the Arroyo De Los Chamisos in the Amount of $430,978.15 Including NMGRT.

Request Approval of a BAR to place funding in the amount of $430,979 from the Stormwater Clean Water
State Revolving Fund Loan in ORG 2130411 Stormwater OB] 572970 WIP Construction.

BACKGROUND AND SUMMARY:

On September 8, 2021, the Governing Body approved Ordinance No. 2021-17, authorizing a $4,000,000 Clean
Water State Revolving Fund for use on city stormwater infrastructure projects. Specifically, this 1% interest
CWSREF loan, disbursed on a project-by-project basis, funds projects that address outstanding needs highlighted in
the Stormwater Management Strategic Plan (2019) - an adopted policy to guide stormwater program development
and watershed drainage planning for the City of Santa Fe.

The 600C (CWSRF 088)- Erosion Control and Bank Repair at the Arroyo de Los Chamisos North Fork Sites 1 &
2 is the second project to use this loan. The intent of the project is to mitigate damages to the arroyo and
stormwater conveyances caused by severe flooding in 2018.

Site 1 consists of erosion control and bank repair near the intersection of Alamosa Drive and Santa Clara
Drive. Site improvements include a new wire enclosed riprap swale and rundown, gabion walls, and a minor
diversion berm. Site 2 includes repair or replacement of gabion walls, concrete wing walls, and
improvements to the existing plunge basin /energy dissipator. Site 2 is located at the crossing of Arroyo de
Los Chamisos at Avenida de las Campanas.

The bid opening took place on January 17 with two successful bidders; EMC<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>